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February 11, 2019

Return Receipt Requested In Reply Refer to:

Certified Mail#:_ EPA File No. 34RNO-16-R10
Executive Director

Friends of Toppenish Creek

White Swan, Washington 98952

Re: Notification of Partial Acceptance of Administrative Complaint

'

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO), is accepting, in part, for investigation your administrative complaint filed against the
Yakima Regional Clean Air Agency (YRCAA), received by EPA on June 11,2016. The
complaint alleges that YRCAA discriminates on the bases of race and national origin in the
administration of its air pollution program in violation of Title VI of the Civil Rights Act of 1964
and EPA’s nondiscrimination regulation found at 40 C.F.R. Part 7. Specifically, your complaint
alleges that YRCAA (1) does not provide the same level of service to people who live in the
southern half of Yakima County as it does to those who live in the northern half of the county;
(2) has refused citizen requests to take reasonable actions that would mitigate dangerous air
pollution; (3) has resisted citizen participation in policymaking and has failed to follow through
with promises to include citizens in substantive policy discussions; (4) does not employ people
with the requisite credentials to analyze and address major air pollution problems; (5) does not
provide information to non-English speaking populations in a language they can understand; and
(6) has participated in a campaign to misinform the public and intentionally leads the public to
believe that air quality is safe when, in fact, it is often unsafe. As described below, ECRCO will
be accepting some of these issues for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §





7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15

In general, ECRCO will accept, reject or refer a complaint after considering the four fundamental
jurisdictional factors described in the regulation. However, if ECRCO obtains credible
information from the complainant, the potential recipient or other credible sources leading
ECRCO to conclude that an investigation is unjustified for prudential reasons, for example, that
an allegation is not grounded in fact, ECRCO may reject a complaint allegation for that reason.'

Your administrative complaint raises multiple concerns with respect to how YRCAA operates its
air regulation program. After a careful review of the complaint and supplemental materials,
ECRCO has determined that our office does not have jurisdiction to investigate most of the
concerns raised in the complaint. They either were not raised within 180 days of the alleged act,
and thus, not timely, and/or they do not concern acts which, even if true, raise an issue of
discrimination over which ECRCO has jurisdiction, that is, on the bases of race, color, national
origin, sex, age, or disability.

For example, your complaint alleges that YRCAA’s method of air quality monitoring violated
Title VI because it favored non-minority residents living in the Upper Yakima Valley. The
complaint also contended that the air monitoring data was flawed because the monitors were not
located close enough to dairy farms. These issues are untimely because the air monitoring
described in the complaint took place ten months prior to the filing of the complaint. In addition,
this allegation does not appear to be grounded in fact because two of the three monitors were
placed in the Lower Yakima Valley.

Additionally, your complaint alleges that YRCAA discriminated on the basis of national origin
and/or race by collecting revenue from the Yakama Reservation while failing to provide equal
services, such as offering participation in the YRCAA wood stove replacement program. Our
preliminary review found that YRCAA collects fees from cities geographically located within
the Yakama Reservation but legally designated as components of the YRCAA. In fact, a
Washington Attorney General opinion issued in 2007 affirmed the right of the YRCAA to collect
fees from these cities lying within the Yakama Reservation, stating, “Cities lying within Indian
reservations are subject to assessment for the expenses of a clean air authority in which they are
component cities.” Therefore, even if the YRCAA collects fees from cities geographically
located within the Yakama Reservation but legally designated as components of the YRCAA as
alleged, this does not raise an issue of discrimination on the bases of race, color, national origin,
sex, age, or disability.

Your complaint alleges also that YRCAA is not fully complying with the State Implementation
Plan. This allegation, even if true, does not raise an issue of discrimination on the bases of race,
color, national origin, sex, age, or disability, as the State Implementation Plan

impacts all residents in Yakima County regardless of race, color, national origin, sex, age, or
disability. For example, the alleged failure of the YRCAA to conduct New Source Reviews

! See ECRCO’s Case Resolution Manual, Section 2.6 at 12, https:/www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11_2017.pdf
? Washington Attorney General Opinion AGO 2007 No. 2
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could have an impact on any resident of Yakima County. While this does not raise a concern of
discrimination within ECRCO’s jurisdiction, ECRCO brought these concerns to the attention of
EPA’s Region 10 office. Regional staff have explained that responsibility for air quality in the
Yakima Valley is shared among the YRCAA, EPA Region 10, the Yakama Nation and the
Washington State Department of Ecology (Ecology). Specifically, on the Yakama

Reservation, EPA Region 10 directly implements the Clean Air Act (CAA), partners with the
Yakama Nation to protect air quality and implement the CAA, and supports tribal capacity
building. With respect to issues not on the Yakama Reservation, the YRCAA and Ecology
implement the federal CAA and State CAA, under EPA Region 10 oversight. Regional staff is
familiar with the concerns raised by the Complainants and will continue to work with all partics
as appropriate.

Finally, the complaint also alleges that YRCAA discriminated against Spanish-speaking
residents of the Lower Yakima Valley who have limited-English proficiency by failing to
provide information to them in a language they can understand. ECRCO will investigate this
issue.

Accordingly, ECRCO will investigate the following issues:

1. Whether YRCAA provides meaningful access to information and their programs and
activities, to Spanish speaking residents of the Lower Yakima Valley who have
limited-English proficiency as required by Title VI of the Civil Rights Act and EPA’s
implementing regulation at 40 C.F.R. Part 7.°

(3]

Whether YRCAA has and is implementing the procedural safeguards required under
40 C.F.R. Parts 5 and 7 that recipients of federal assistance must have in place to
comply with their general nondiscrimination obligations. including specific policies
and procedures to ensure meaningful access to YRCAA services, programs and
activities for individuals with limited-English proficiency and individuals with
disabilities, and whether YRCAA's public participation policy and process provide
meaningful public involvement that is consistent with Title VI and EPA’s Title VI
implementing regulation at 40 C.F.R. Part 7.*

The initiation of an investigation of the issues above is not a decision on the merits. ECRCOisa
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with YRCAA and the complainant, if appropriate, and determine next steps utilizing
ECRCO’s internal procedures. In the intervening time, ECRCO will provide YRCAA with an
opportunity to make a written submission responding to, rebutting, or denying the issues that

3 See Title VI of the Civil Rights Act, 42 U.S.C. 2000(d) (prohibiting discrimination on the basis of national origin);
Lau v. Nichols, 414 U.S. 563, 568-69 (1974); 40 C.F.R. § 7.35(a). See also EPA’s Guidance to Environmental
Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient Persons. 69 FR 35602 (June 25, 2004).
https://www.govinfo.gov/content/pkg/FR-2004-06-25/pdf/04-14464.pdf

“See EPA’s Title VI Public Involvement Guidance for EPA Assistance Recipients Administering Environmental
Permitting Programs. 71 FR 14207 (March 21, 2006).

https://www.govinfo.gov/content/pkg/FR-2006-03-2 1/pdf/06-2691.pdf






have been accepted for investigation within thirty (30) calendar days of receiving its copy of the
letter notifying it of the acceptance of Administrative Complaint 34RNO-16-R10. See 40 C.F.R.
§ 7.120(d)(1)(ii-iii).
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EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint.
ECRCO may contact the recipient to discuss its interest in entering into Informal Resolution
Agreement discussions. We invite you to review ECRCO’s Case Resolution Manual for a more
detailed explanation of ECRCO’s complaint resolution process available at

https://www.epa.gov/sites/production/files/2017-

01/documents/final_epa_ogc ecrco_crm_january 11 2017.pdf.

No one may intimidate, threaten. coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO.

If you have questions about this letter, please feel free to contact Sam Peterson, Case Manager, at
202-564-5393 by email at Peterson.Samuel@epa.gov, or by mail at U.S. EPA External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

CcC:

Michelle Pirzadeh

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 10

Angelia Talbert-Duarte

Acting Associate General Counsel
Civil Rights and Finance Law Office
Office of General Counsel

Sincerely,

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

NP ST WASHINGTON, D.C. 20460
N4
"64«,4 gc,"‘o EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
Eawal OFFICE OF GENERAL COUNSEL

February 11, 2019

Return Receipt Requested In Reply Refer to:

Certified Mail#: [ S EPA File No. 34RNO-16-R10

Keith Hurley, Executive Director
Yakima Regional Clean Air Agency
186 Iron Horse Court

Suite 101

Yakima, Washington 98901

Re: Notification of Partial Acceptance of Administrative Complaint

Dear Mr. Hurley:

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO), is accepting, in part, for investigation an administrative complaint filed against the
Yakima Regional Clean Air Agency (YRCAA), received by EPA on June 11, 2016. The
complaint alleges that YRCAA discriminates on the bases of race and national origin in the
administration of its air pollution program in violation of Title VI of the Civil Rights Act of 1964
and EPA’s nondiscrimination regulation found at 40 C.F.R. Part 7. Specifically, the complaint
alleges that YRCAA (1) does not provide the same level of service to people who live in the
southern half of Yakima County as it does to those who live in the northern half of the county:
(2) has refused citizen requests to take reasonable actions that would mitigate dangerous air
pollution; (3) has resisted citizen participation in policymaking and has failed to follow through
with promises to include citizens in substantive policy discussions; (4) does not employ pcople
with the requisite credentials to analyze and address major air pollution problems; (5) does not
provide information to non-English speaking populations in a language they can understand; and
(6) has participated in a campaign to misinform the public and intentionally leads the public to
believe that air quality is safe when, in fact, it is often unsafe. As described below, ECRCO will
be accepting some of these issues for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on racc, color, national origin, sex, age, or disability). /d
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Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15

In general, ECRCO will accept, reject or refer a complaint after considering the four fundamental
jurisdictional factors described in the regulation. However, if ECRCO obtains credible
information from the complainant, the potential recipient or other credible sources leading
ECRCO to conclude that an investigation is unjustified for prudential reasons, for example, that
an allegation is not grounded in fact, ECRCO may reject a complaint allegation for that reason.'

The administrative complaint raises multiple concerns with respect to how YRCAA operates its
air regulation program. After a careful review of the complaint and supplemental materials,
ECRCO has determined that our office does not have jurisdiction to investigate most of the
concerns raised in the complaint. They either were not raised within 180 days of the alleged act,
and thus, not timely, and/or they do not concern acts which, even if true, raise an issue of
discrimination over which ECRCO has jurisdiction, that is, on the bases of race, color, national
origin, sex, age, or disability.

For example, the complaint alleges that YRCAA’s method of air quality monitoring violated
Title VI because it favored non-minority residents living in the Upper Yakima Valley. The
complaint also contended that the air monitoring data was flawed because the monitors were not
located close enough to dairy farms. These issues are untimely because the air monitoring
described in the complaint took place ten months prior to the filing of the complaint. In addition,
this allegation does not appear to be grounded in fact because two of the three monitors were
placed in the Lower Yakima Valley.

Additionally, the complaint alleges that YRCAA discriminated on the basis of national origin
and/or race by collecting revenue from the Yakama Reservation while failing to provide equal
services, such as offering participation in the YRCAA wood stove replacement program. Our
preliminary review found that YRCAA collects fees from cities geographically located within
the Yakama Reservation but legally designated as components of the YRCAA. In fact, a
Washington Attorney General opinion issued in 2007 affirmed the right of the YRCAA to collect
fees from these cities lying within the Yakama Reservation, stating, “Cities lying within Indian
reservations are subject to assessment for the expenses of a clean air authority in which they are
component cities.”> Therefore, even if the YRCAA collects fees from cities geographically
located within the Yakama Reservation but legally designated as components of the YRCAA as
alleged, this does not raise an issue of discrimination on the bases of race, color, national origin,
sex, age, or disability.

The complaint alleges also that YRCAA is not fully complying with the State Implementation
Plan. This allegation, even if true, does not raise an issue of discrimination on the bases of race,
color, national origin, sex, age, or disability, as the State Implementation Plan

impacts all residents in Yakima County regardless of race, color, national origin, sex, age, or

' See ECRCO’s Case Resolution Manual, Section 2.6 at 12, https://www.epa.gov/sites/production/files/2017-
01/documents/final epa_ogc_ecrco_crm_january 11 2017.pdf
2 Washington Attorney General Opinion AGO 2007 No. 2
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disability. For example, the alleged failure of the YRCAA to conduct New Source Reviews
could have an impact on any resident of Yakima County. While this does not raise a concern of
discrimination within ECRCO’s jurisdiction, ECRCO brought these concerns to the attention of
EPA’s Region 10 office. Regional staff have explained that responsibility for air quality in the
Yakima Valley is shared among the YRCAA, EPA Region 10, the Yakama Nation and the
Washington State Department of Ecology (Ecology). Specifically, on the Yakama

Reservation, EPA Region 10 directly implements the Clean Air Act (CAA), partners with the
Yakama Nation to protect air quality and implement the CAA, and supports tribal capacity
building. With respect to issues not on the Yakama Reservation, the YRCAA and Ecology
implement the federal CAA and State CAA, under EPA Region 10 oversight. Regional staff is
familiar with the concerns raised by the Complainants and will continue to work with all parties
as appropriate.

Finally, the complaint also alleges that YRCAA discriminated against Spanish-speaking
residents of the Lower Yakima Valley who have limited-English proficiency by failing to
provide information to them in a language they can understand. ECRCO will investigate this
issue.

Accordingly, ECRCO will investigate the following issues:

1. Whether YRCAA provides meaningful access to information and their programs and
activities, to Spanish speaking residents of the Lower Yakima Valley who have
limited-English proficiency as required by Title VI of the Civil Rights Act and EPA’s
implementing regulation at 40 C.F.R. Part 7.}

2. Whether YRCAA has and is implementing the procedural safeguards required under
40 C.F.R. Parts 5 and 7 that recipients of federal assistance must have in place to
comply with their general nondiscrimination obligations, including specific policies
and procedures to ensure meaningful access to YRCAA services, programs and
activities for individuals with limited-English proficiency and individuals with
disabilities, and whether YRCAAs public participation policy and process provide
meaningful public involvement that is consistent with Title VI and EPA’s Title VI
implementing regulation at 40 C.F.R. Part 7.*

The initiation of an investigation of the issues above is not a decision on the merits. ECRCO is a
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with YRCAA and the complainant, if appropriate, and determine next steps utilizing
ECRCO’s internal procedures. In the intervening time, ECRCO will provide YRCAA with an

3 See Title VI of the Civil Rights Act, 42 U.S.C. 2000(d) (prohibiting discrimination on the basis of national origin);
Lau v. Nichols, 414 U.S. 563, 568-69 (1974); 40 C.F.R. § 7.35(a). See also EPA’s Guidance to Environmental
Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient Persons. 69 FR 35602 (June 25, 2004).
https://www.govinfo.gov/content/pkg/FR-2004-06-25/pdf/04-14464.pdf

4 See EPA’s Title VI Public Involvement Guidance for EPA Assistance Recipients Administering Environmental
Permitting Programs. 71 FR 14207 (March 21, 2006).
https://www.govinfo.gov/content/pkg/FR-2006-03-21/pdf/06-2691.pdf
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opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving its copy of the
letter notifying it of the acceptance of Administrative Complaint 34RNO-16-R10. See 40 C.F.R.

EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint.
ECRCO may contact the recipient to discuss its interest in entering into Informal Resolution
Agreement discussions. We invite you to review ECRCO’s Case Resolution Manual for a more
detailed explanation of ECRCO’s complaint resolution process available at

https://www.epa.gov/sites/production/files/2017-

01/documents/final epa ogc ecrco crm january 11 2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO.

If you have questions about this letter, please feel free to contact Sam Peterson, Case Manager, at
202-564-5393 by email at Peterson.Samuel@epa.gov, or by mail at U.S. EPA External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

ccC:

Michelle Pirzadeh

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 10

Angelia Talbert-Duarte

Acting Associate General Counsel
Civil Rights and Finance Law Office
Office of General Counsel

Sincerely, 2

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel
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June 10, 2016

Velveta Golightly-Howell

Director of the Office of Civil Rights
U.S. Environmental Protection Agency
Mail code 1201A

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Director Golightly-Howell,

The Friends of Toppenish Creek (FOTC) is a 501 C (3) non-profit environmental advocacy
group in south central Washington State where air pollution threatens public health. In our
community air quality issues are addressed by the Yakima Regional Clean Air Agency
(YRCAA) under authority of the Revised Code of Washington, RCW 70.94; the Washington
State Implementation Plan (SIP) for the Yakima Regional Clean Air Agency (US EPA, 1995);
and Regulation 1 of the Yakima Regional Clean Air Authority (YRCAA, 2002). The YRCAA
has discriminated against low income and minority people in Yakima County for many years.
Now that agency is approving faulty information that tells the public there is no health risk from
ammonia air pollution. The YRCAA receives funding from the U.S. Environmental Protection
Agency (EPA). We respectfully ask the EPA to withdraw funding from YRCAA in accordance
with Title VI of the 1964 Civil Rights Act.

This 1s a letter of complaint. In the pages that follow we will show that the YRCAA:

1. Does not provide the same level of service to people who live in the southern half of Yakima

County as it does to those who live in the northern half of the county.

2. Has refused citizen requests to take reasonable actions that would mitigate dangerous air

pollution.





3. Has resisted citizen participation in policymaking and has failed to follow through with

promises to include citizens in substantive policy discussions.

4. Does not employ people with the requisite credentials to analyze and address major air

pollution problems.

5. Does not provide information to non-English speaking populations in language they can

understand.

6. Has participated in a campaign to misinform the public and intentionally leads the public to

believe that air quality is safe when, in fact, it is often unsafe.
Sincerely,
Friends of Toppenish Creek

White Swan, WA 98952
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Description of the Area

Yakima County covers 2,749,056 acres. This includes 1,074,174 acres on the Yakama Indian
Reservation in the southwestern region; 503,726 acres of U.S. Forest Service land in the
northwest; and 165,787 acres of military land on the Yakima Firing Center in the northeastern

part of the county.

-

Grapckview
Maltan.:

Courtesy of the Yakima County Development Association (YCDA)

The map above shows natural boundaries in Yakima County. Ahtanum Ridge extends from
mountains in the west to Union Gap. The Rattlesnake Hills extend eastward from Union Gap and
parallel State Highway 24. These two ridges divide the county into what is commonly called the
upper (northern) valley and the lower (southern) valley. The Yakima River runs along a corridor

that runs from northwest to southeast.





The river forms the eastern boundary of the Yakama Nation and Ahtanum Ridge forms part of
the northern border. The small cities Wapato, Toppenish and Harrah are located on the Yakama

Reservation.

Average rainfall is about seven inches per year, mostly in the winter and early spring. Due to
irrigation projects that began over a century ago the Lower Yakima Valley is one of the most
productive agricultural areas in the nation. Major crops include apples, corn, triticale, grapes,

alfalfa hay, hops, mint, cherries, pears, peaches, asparagus, beef cattle and dairy.

The City of Yakima, population 91,067, is the county seat. Offices for the YRCAA are
located here. In 2014 the population of Yakima County was 247,687. Approximately 87,449
people live outside municipalities. Approximately one third of the population lives in the lower

valley. (U.S. Census Bureau)

Major population changes have occurred in recent years. There is now a Latino majority in
much of the county. The table below shows that, overall, this population has fewer financial

resources and lives farther from the county seat.

Table 1

City/Town Population: % Not Hispanic | Median HH Driving Miles to
2014 Estimate or Latino 2010 Income: 2010 — | City of Yakima

Census 2014 Survey

Yakima 91,067 58.8% $40,189 -

Naches 795 93.4% $49,231 14.85

Tieton 1,247 35.4% (2014 est) | $39,063 18.7

Selah 7,147 83.6% $50,333 4.0

Union Gap 6,047 52.9% $34,624 0

Moxee 3,308 61.0% $56,354 7.6

Wapato 4,997 15.8% $32,803 14.2

Zillah 2,964 57.5% $58,718 20.7

Toppenish 8,996 17.4% $29,135 21.0

Harrah 625 44.7% $48,000 18.4

Granger 3,246 11.8% $39,850 273

Sunnyside 15,858 17.8% $32,641 35.1

Grandview 10,862 20.3% $37,012 42.7

Mabton 2,286 8.1% $35,129 42.2

Sources: U.S. Census —2010; U.S. Census American Fact Finder; Distance between Cities.com






The table below describes differences between the major cities in the upper valley — Yakima,
Selah & Union Gap and the lower valley - Toppenish, Sunnyside and Grandview

Table 2

USA | WA |Y.Co | Yakima | Selah | U.G. | Topp. | SS GV
Pop Change 2000 - 2010 09% [ 1.6% |1.6% |268% |13.3%|7.6% | 0% 14% | 29.7%
% <5 6.5 6.5 8.9 8.6 8.2 8.9 11.3 12,6 |11.8
% <18 237 232 [304 |283 29.6 289 |375 |385 |37
% > 65 133 | 127 [11.7 |13.1 10.1 | 11.8 | 6.7 8.3 7.9
% Native 1.2 1.8 5.6 2 1.3 26 |8 0.9 0.6
% Latino 167 [11.6 [458 413 164 1472 826 |822 |79.7
% White (Not Latino) 634 |72.1 [469 |522 79.5 484 |88 15.7 | 18.5
Foreign Born 127 127 |18 16.5 12.1 155 329 |35 30.5
Non English in Home 20.1 | 175 |38.5 |[324 189 362 |755 |72.6 |694
HS Graduate 85 89.6 |70.8 |74.1 829 |61.1 |40 524 |52
Bachelor’s Degree 279 131 15.6 | 19.1 207 146 |6.8 8.6 5.6
Median Home Value 188,400 | 285,400 | 149,700 | 152,800 | 178,400 | 98,200 | 105,300 | 112,600 | 112,900
# People per Household 259 [248 [294 |2.62 275 1297 |3.69 336 |3.55
Per Capita Income 27,334 [ 29,733 [ 19325 | 20,771 21,706 | 14,309 | 10,566 | 14,660 | 11,590
Median Home Income 51,914 | 57,244 | 42,877 | 39,705 52,706 | 35,067 | 28,896 | 34,761 | 35321
% Below Poverty 14% | 12% [22% | 21% 18% 123% |31% [27% |31%

Source U.S. Census — 2010

1. YRCAA does not provide the same level of service to people who live in the southern half

of Yakima County as it does to those who live in the northern half of the county.

A. The YRCAA conducts all meetings during daytime business hours 9 AM to 5 PM, Monday

through Friday. Meetings are always held in Yakima. Residents of the lower valley who wish to

participate must take significant time off from work. This imposes added cost in both time and

money for travel. Concerned citizens who attend and participate in YRCAA meetings can expect

to spend between $7.50 and $23 per meeting for gasoline, and $100 per meeting in personal

time. (Mileage at $0.54/mile. Personal time at $25/hr.).

B. The YRCAA has no authority on the Yakama Reservation (YRCAA, 2015, p. 2/35). But the

agency collects monies every year from Wapato ($2,016), Toppenish ($3,582), Harrah ($258)

and from Yakima County ($34,164 countywide) for services to the 31,000 people who live on
the reservation. (YRCAA, 2016, p. 17/44).






C. A major remediation for air pollution in Yakima County is a change out program that helps
homeowners to replace outdated wood stoves with more efficient, EPA certified stoves. This
program is not available to people who live on the reservation. The YRCAA document PM
Advance Path Forward — 2015 Update states, “Depending on household income, and until such
funding no longer remains, up to 100% of the cost for high-use households, located within all
designated Urban Growth Areas of Yakima County (excluding all areas located within the

exterior boundaries of the Yakama Indian Reservation), will be covered by YRCAA.”

The City of Toppenish, located within the exterior boundaries of the Yakama Reservation, has
the lowest median household income in Yakima County and the worst documented air quality.
This city struggles with budget deficits every year. In the 2016 Budget for Toppenish, City
Manager Lance Hoyt stated,

“The 2015 Budget strategy of increasing City Utility Rates to 33%, not filling 3 police
officers, 1 fire fighter and 1 dispatcher positions, and holding to crucial/necessary
spending only in the last four months of 2014 have all proven essential to meet our goal
of providing a healthier fund balance. The preliminary budget that was first presented to
me was out of balance by approximately $176,000 as compared to < $1,000,000. The

budget was balanced using conservative anticipated revenue and expenditure estimates.”

The low income people in this city who need assistance and relief from significant air
pollution are ineligible for the woodstove change out program. The City of Toppenish could put
$3,582 to good use. This is $3,582 every year that Toppenish must pay out (loses) and $3,582

worth of services that citizens should receive but do not.

Meanwhile YRCAA has sufficient funds to pay out annual bonuses to staff. These bonuses
are not based on achievement but are simply and automatically approved because the Director
has the attention of the board, and the Director does not advocate for or prioritize low income
and minority people. At the same time YRCAA uses demographic data from Toppenish and
other lower valley communities to write needs statements that emphasize the poverty levels in
Yakima County. This documented suffering secures federal and state assistance for the agency
but the agency does not funnel that money to those who are most in need. (YRCAA, 2015;
YRCAA 2016).





D. Burn bans are periods during which air quality poses a risk to vulnerable populations.
Measurement of fine particulate matter (PM2 2.5) is the standard used for calling burn bans.

Yakima County has the highest number of days when this standard is not met in Washington

State.
Table 3
Days when the Standard for PM 2.5 was not met from 2005 to 2013
Yakima County 97
Pierce County 66
Snohomish County 57
Okanogan County 49 (31 days due to forest fire in 2006
Chelan County 40 (25 days due to forest fire in 2012
King County 34
Clark County 32
Kittitas County 28
Thurston County 19
Spokane County 14

Source: Washington Tracking Network. WA DOH
Yakima County has the second highest average readings for PM 2.5 in Washington State.

Table 4

Average Concentration of PM 2.5 in pg/m? from 2005 to 2013

King County 11.444
Yakima County 10.889
Pierce County 10.344
Okanogan County 10.175
Snohomish County 10.111
Chelan County 9.875
Stevens County 9.75
Spokane County 9.744
Clark County 9.019

Source: Washington Tracking Network. WA DOH

YRCAA pays for patrolling of the City of Yakima to identify homes using wood heat, a major
source of air pollution during winter burn bans. However, the agency does not patrol in the
Lower Yakima Valley. The YRCAA air monitor is located in the City of Yakima. Patrolling

during burn bans and inversions in the city helps keep pollution readings down around the

10





monitor only. The resulting data does not accurately reflect conditions in other parts of the

county.

E. YRCAA has failed to monitor for air pollutants that significantly impact people who live in
the Lower Yakima Valley. Until 2014 YRCAA used data collected from a location near the
center of the City of Yakima to analyze risks to those who live in outlying areas. Remember
there is a ridge of foothills between the upper and lower valley and this barrier obstructs air flow
during inversions. (Laboratory for Atmospheric Research, 2014). Data from a Yakama Nation
monitor in Toppenish indicates that air pollution in the lower valley is different and much worse

in the lower valley. (Attachments 32, 33, 34 & 35)

In April 28, 2014 the YRCAA received a letter from the WA State Department of Ecology
agreeing to locate a PM 2.5 air sampler, provided by the EPA, in Sunnyside. This is an E-Bam

monitor, a portable, near real-time machine. (Attachment 5)

In May, 2014 the Board and the public learned that the Sunnyside monitor would be placed
on top of Harrison Middle school and would operate for one year. EPA approved an YRCAA
budget for operation and maintenance. This was not a certified monitor. Citizens argued to have

the monitor place near dairies but the request was ignored. (Attachment 6)

In February, 2015 YRCAA staff reported a problem with the E-Bam. It had been inoperative

for ten days and was sent out for repairs when the problem was discovered. (Attachment 13)

The May 2015 summary for the YRCAA Board states, “Board Chair, Mr. Gawlik inquired
into the possibility of increasing the monitoring systems in the lower valley to mirror what was
done in Yakima. Mr. Pruitt elucidated that this was a tough question as there is no ambient air
quality standard for most pollutants. EPA controls the funding for such monitors and do not have
much interest in measuring pollutants that do not have an ambient air quality standard. This is
the reason for formerly monitoring carbon monoxide in downtown Yakima. YRCAA has since
attained the standard for that; therefore, monitoring for carbon monoxide in Yakima is no longer
necessary. Per YRCAA’s Maintenance Plan, YRCAA will continue to monitor PMio
particulates. Mr. Pruitt explained that it is not likely that YRCAA will get any funding to
measure anything other than PM» 5. However, by monitoring PM> 5 aerosol nitrates are also

captured. Here in Yakima, there are two speciation monitors that separate out numerous
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compounds. The PM o sampler itself and two chemical speciation monitors were what was
requested for Sunnyside. YRCAA was denied this request, with the explanation that there was no
funding available. EPA supplied YRCAA with the E-Bam. It was not designed for continuous
monitoring and lasted longer than expected. YRCAA plans to resubmit the initial request for a

compliance monitor after the year with the E-Bam is over.” (Attachment 16)

In August 2015 Ecology provided a nephelometer and federal reference monitor (FRM) to run
for six months at the Sunnyside site and measure PM 2.5. The Board approved $6,000 for
laboratory analysis of air samples. Once again the monitor was placed on top of the Harrison

Middle School. See the map below for perspective.

Here is an October 2015 graph that compares average levels of PM 2.5 for a monitor on 4™
Avenue in the City of Yakima, the Yakama Tribal monitor in Toppenish and the monitor at S.
16™ St. in Sunnyside. Data was gathered from the WA State Dept. of Ecology Wind Rose
Report. (WA DOE, 2016)
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PM 2.5 in Yakima County - October 2015
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The small unincorporated community of Outlook, home to a high concentration of dairies, lies
about four miles west from Sunnyside and twelve miles southeast from Toppenish. Outlook
would have provided a much more representative site than the Harrison Middle School/ There is
an area with rural homes between the cities of Sunnyside and Grandview where twelve CAFO
dairies are located. This would also have provided more targeted information regarding the air
pollution that triggers so many complaints. Data from this site would have been relevant for the

people who live in the City of Grandview.

F. Citizens have repeatedly asked for monitoring near dairies. Here are a few of the pleas from

_ one affected citizen.

2/20/2013

Ok, I have to admit that if I put anything about "dairymen" in the subject line you would
have just turned off. I am hoping to get your attention now with my neighbor kids
playing in pen manure. On Braden Road, _
- owner, is one little home. That home has been there more than 40 years. It is
now being purchased by a-Elady who is single, and has 4 children. It has been
surrounded by lush fields of corn and green chop as long as its been farmed. Never had

running stock on it.

On Valentine’s Day, I took a trip down the road to check out the noise of trucks revving
engines all day, all night. What I found astonished me, and sickened me. _is
taking pen manure now and dumping it east to west right next to this little house. It is not
50 ft from their yard. I also noted at that time there were no "No Trespassing" signs |

continued. After my views of the dairy, I started to take pictures and videos.
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Photo dated 2/10/2013

I went up Waneta Road where I have noticed their manure spread trucks and liquid
manure wagons going all winter long. What I found was a heavily manure droppings
road leading into and from the field to the west of Waneta. So I took pictures of the
standing liquid manure, and the heavily laden pen manure spreads. Pictures are very

revealing as to what is NOT being worked in, all winter long.

Then I went to Stover Road. I know this is where -has mounds of pen manure
he's been "composting" (new word for poop that's dried and mulched) for the past several
years. I've noticed run off into the bar pits in bad weather; I've noticed standing water

surrounding the lines of fresh manure. This time I took pictures.

Continuing my journey, I found out where the office was, and I went in to see if I could

visit with the owner, _ He and his son came to see me outside the office. I
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introduced myself and told him I was concerned. I asked him just how far he was going
to be taking pen manure on this piece of property surrounding this little house, and across
Braden Road from many other homes. He said he was going to use the whole thing...I'm
guessing about 40 acres or more. I asked why, and he replied that he had to stop applying
on Waneta because there were complaints about the manure on the road. So now, he's

dumping in my back yard, and all around this little family's home.

I have pictures of how close this manure is to this family's home. Several. In speaking
with their 19 year old son, he said their dogs have already come into the house with
manure all over them. I just wonder, this summer, when the little ones (under ages 12)
are out playing, their dogs, their balls and toys go flying into the manure, they go pick

them up, and continue to play.

Now you have to admit, this would not, ever EVER happen in your back yard. [ know
that for sure. How is it, you have all become uncaring about my back yard, and this little
family's back yard? What is it about Dairy Industry CAFO that is more important than
us? I have owned my property for years. I worked hard to keep it during a divorce, and
heart surgery, no employment, and a sick daughter in law. I am proud of what I have. I
want to keep it. I do NOT want to lose my peace of knowing I have a beautiful place to

live.

If we get this manure across 40+ acres, it will pollute my land, my air, my water, my

home. It will rape what I have worked hard to own.
Don't even bother telling me "they were here first". That crap doesn't fly with me. When
I moved here 30 years ago, that dairy was one, small dairy. -were one small

family owned dairy. Now, they are CAFQO's. That is a WHOLE different deal.

I told_ being the nice neighbor I am, that his cows at least were not up to

their utters in manure...I didn't realize the manure is now, in my back yard and growing!

16





I beg for answers, and not placation. No more.

4/22/2013

This is horrible, and we don't deserve this out here, or anywhere. No one should have to
breathe in that, that pissy, urine smell outside their doors, that seeps into the windows,

and doors. My sinuses are stuffed, my husbands are too.

Atmosphere is keeping this in tonight and its deadly!

1/24/2014
Dear Friends, I am questioning the soundness of the Task Force going forward and its
validity if we have no air monitoring down here in the Lower Yakima Valley. How can
we know if we are doing any good if we have no monitoring here to gauge what is
happening or not? Shouldn't we have a beginning set of numbers to work with, from this
area and a set of acceptable numbers to end with as the Task Force progresses? Will the
validity of the Task Force be challenged because we don't have that ever so "outspoken"

request for "proper data"?

I feel that in order for this Task Force to continue and be valid and useful we all have to
respectfully demand air monitoring down here, near Sunnyside by a PM2.5 monitor or
whatever it is the YRCAA demands we need. This seems like a reasonable request to

me.

We are putting out all this time, money and effort by agency, industry and private sector
to join together and implement this program. Yet, we do not have the equipment needed
to back the program and its goal of cleaner air. This seems like a simple question and

valid request.
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5/21/2015
-C tonight is horrid here at my home. After a warm day we opened our windows

and doors this early evening to feel the cool air in our home.

The cloud came at 9:15 p.m. I told my husband, "Oh my God, its stinking in here, I smell
the dirt and the urine so bad".....

This is the data I had from our EBAM at 9:04 tonight, May 20, 2015- pm reading- 2.1 in
town, 3 mi. north west of our home, not in the country.

AG WEATHER NET- 65 Degrees temp/60.7 Humidity/51.2 Dewpoint/Wind- 3.9 SE/
Soil Temp- 77.5- Two miles straight West of our home.

2 sq. miles to the south east of our home, 1/2 mi away, 10’s of thousands of head of
happy dairy cows coming from the milk barn, happy its cool outside, and having fun,

peeing, pooping, and whooping it up.

Its going to get worse as the summer heat and drought dry out the pen manure and dirt.

We are looking for a miserable summer here at our home.

Is it reasonable to think that having 20,000 head of dairy cows next to family homes and

farms is NOT going to cause environmental harm?

I was here first. I've been here 35 years, and this CAFO has expanded in the past 10 years
to be the largest in the state of WA in combination with his other 2 CAFO's just miles
from our home as well.

When are we going to keep the numbers of dairy cows allowed down?

What kind of waters are they going to use this summer in the drought without cause of

concern?
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We need MONITORS now. Three years of fighting for them, and we need them now.

Not next year.

The EBAM is NOT working folks. Its not proving what we need to prove.

3/3/2016
It continues creeping closer and closer to our home. It's filling up the beautiful triticale
across from our home. I googled their home pieces and they have hundreds of acres like
this they can put it on near their homes not mine! But no. This is closer they say and they
don't have to cross county roads with the dripping manure trucks as much!
It's going to be an unbearable summer of horrid smells from the two years of OLD
manure still un composted and sold. Now they are bringing in more before the other is
gone? I thought they had to move it after so long?
I'm just very sick about it and it's affecting my health as I watch and know what we will
deal with this summer all because of TOO MANY COWS they cannot keep up with!
Please help me stop this process, please!
I've contacted them. I've asked and pleaded! But they don't care.... It's not because of “the
weather" being so wet this winter.... Don't let that excuse fool you!!! They didn't get rid
of last year’s manure and it sits here just as wet and un moved!!!

Please help us.

2. YRCAA has refused citizen requests to take reasonable actions that would mitigate

dangerous air pollution.

A. In 2005 Les Ornelas, who was then Director for the YRCAA, addressed a group of Yakima

County dairymen. Director Ornelas said,

Now, I receive the largest number of odor complaints currently for my jurisdiction
against feedlots, dairies, other kinds of chicken farmers, and other sorts of activities like
this. We have people in the field who have been trained to evaluate odors, to be able to

discern from a level 1, 2, 3 or 4 (4 typically is the one that causes a gag reflex). We go
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out and respond to all these numerous complaints every year and we have not yet issued a
citation to any of the dairy people on odors in Yakima County, even though we have

hundreds and some years over a thousand complaints.

Mr. Omelas’s statements were accurate in 2005 and they are accurate today. The Yakima
Regional Clean Air Agency does not take enforcement action against dairies, even though this

industry is the largest polluter in the county.

Recently YRCAA provided citizens with evidence that they take action against dairies. The

table below summarizes these actions:

YRCAA Enforcement Actions against Yakima County Dairies

Facility Date Violation Fine Waived
r 2009 Burning Prohibited Materials $2.000 $1.,500

during Stage II Burn Ban

2010 Burning without Permit $1,150 $750

2012 Dust $2.000

2009 Burning Prohibited Materials $1,270 $1,270
without Permit

2010 Burning Prohibited Materials $6.012 $2.012
mcluding Asbestos without
Permit

2010 Burning Prohibited Materials $4.000 $2.000
without Permit

2011 Buming Prohibited Materials $5.500 $4.000

2011 Asbestos Demolition without None
Notice of Demolition

2012 Burning Prohibited Materials $2.490
during a Stage II Burn Ban

2013 Burning during a Stage II Burn $4,250 $1,250
Ban

2013 Fugitive Dust None

2014 Burning Prohibited Material $2,250 $250
(Metal, PVC, Treated Lumber)

2015 Buming Prohibited Material None
without Permit

2015 Failure to Register None
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2014 Failure to Register None

2014 Failure to Register None

There were two fines for dust and one was against a beef feedlot. YRCAA does not take
action against dairies that spray and spread manure during high winds or inversions. YRCAA

does not levy fines against dairies that do not follow their own nutrient management plans.

B. When citizens report bad air investigators do not go to their homes and talk with the
complainant. Instead they evaluate the air ¥4 mile down the road or visit the alleged source of the
problem and talk with the people causing the pollution, most often dairymen. Air quality varies

significantly over a few hundred feet, depending on topography and weather.

-, who lives downwind from a 6,000 head dairy, has complained many times over a
period of fifteen years. Scientists from John Hopkins have visited his home but YRCAA
mvestigators have never come into his yard. The YRCAA rationale for not talking with
complaining citizens is to avoid confrontations but the agency does not seem to fear
confrontations with polluters. - once asked for a copy of any confrontations with
agency staff and was told by Gary Pruitt, YRCAA Director, there was none. He also has asked
when and if investigators come out to please come to his home. As of this writing, after 15 plus
years of filing complaints no one from YRCAA has ever been to his home to investigate a

complaint.

Here is a message ﬁ"om- to a YRCAA 1nspector from April 13, 2016:

ey .

This complaint is in regards to- southwest spray field, where untreated cow poop
and cow pee 1s being sprinkled on the ground. . and I observed that the mixture

was dark in color and the aerosol stench was drifting across highway 24, toward our
home. We can't help but smell the horrible aerosol drift of the animal waste - which, by

the way, was nearly an all day event!
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In my foncon to your office on Tuesday, 4.12.16, I also mentioned that it would be nice if
you would respond to a courtesy return phone call to me, as your phone message
indicates that you will 'get back' to the caller....to date - I have never received a phone call
(or visit) in regards to your (or anyone at YRCAA) investigation of my complaints. As a
woman, a resident of Yakima County and a Tax Payer, I believe I've been discriminated
against by YRCAA's lack of consideration for my right to breathe clean air and

YRCAA's handling of citizen complaints. Please, send me a copy of the report of your
investigation on this matter, for the 'date' of the complaint. You know my address and
you have my phone number.

Regards,

A YRCAA staff member responded to - and told her that _ had not

been an inspector since 2014. For two years she had complained to a man who did not have the

courtesy to direct her to the active investigator.

_ has complained frequently over a period of nineteen years and investigators
have visited his home only once when a dairyman was burning during a stage 2 burn ban and the
investigators could not find the site. - has phoned in complaints and taken pictures of
haze so bad that people can hardly see the road, in other words a hazard to driving. He was
willing to provide an affidavit. The YRCAA did not investigate until days later and refused to

take action.

When _'brought pictures to a YRCAA board meeting, then Board Chairman, Tom
Gasseling responded: “The problem for me with the pictures is, quite frankly, I don’t know what
they are. You can tell me what it is. I can’t tell if it is shit, sawdust, or what is blowing.” YRCAA
Code B Section 5 (Attachment 64) clearly states that statements from witnesses can and should

be used as evidence of air pollution.

When several people complain about a dairy in one day YRCAA only records one complaint.
When a citizen complains in the morning and again in the afternoon YRCAA only records one

complaint. Sometimes the agency does not investigate until 24 — 48 hours after the complaint.
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When a stack of hay on a dairy ignited via internal combustion in 2012 during a burn ban, the
dairy was not required to extinguish it but was allowed to simply let the fire burn itself out.

(Attachment 48).

Between 2005 and 2007 citizens in Yakima County took air samples at homes with strong
odors. They used a portable air monitor called the Hound designed by Battelle on behalf of the
U.S. EPA’s National Homeland Security Research Center. (Koglin, 2006; U.S. EPA, 2006).
Readings were extremely high at homes near dairies. The citizens shared the information in disc
form with YRCAA. Several months later they asked whether the staff had studied the data. The
answer was “Yes” which was problematic because YRCAA did not have the second disc needed

for data interpretation. The YRCAA never acted on the alarmingly high readings in these homes.

In 2012 the YRCAA literally asked one citizen who complained about air pollution to find

and cite the laws that were broken before they would investigate. (Attachment 56).

C. In early 2013 a group of citizens submitted a petition with fifty signatures that asked YRCAA
to “adopt a regulation, pursuant to its authority under the Washington Clean Air Act, to prohibit
all dispersal and land application of manure and effluent during any burn ban.” (Attachments 24,

37,39 & 43)

Upon receiving the petition the YRCAA promptly posted the names and locations of all who
signed it on the agency web site. The petition was accompanied by a list of over a hundred pieces
of research that document the adverse health effects due to air pollution near concentrated animal

feeding operations. (Attachment 29). This list has never been posted on the agency web site.

In June, 2013 Director Gary Pruitt recommended to the YRCAA Board that they should deny
the petition. (Attachment 41). He said that he had consulted with the Washington State

Department of Agriculture and the South Yakima Conservation District and concluded that:

1. No specific statutory authority exists for YRCAA to prohibit any activity, which isn’t already
prohibited within an applicable statute, other than certain wood stove use and certain outdoor
burning;

2. The Dairy Nutrient Management Act regulates the land application of manure which must be

made at agronomic rates (applying the right amount, at the right time, in the correct location,
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using the right source);

3. No evidence exists which would support the rationale that emissions from land application
are sufficient to cause adverse health effects during periods when burn bans are in effect;

4. Such a rule could cause groundwater problems due to inadequate storage and subsequent
excessive precipitation; and

5. Such a rule could cause an unreasonable economic burden if manure had to be transferred to

others and commercial fertilizer purchased to replace it.

We do not understand how the rule could cause the excessive precipitation cited in item 4.
Please note that there is abundant evidence that shows manure is not applied at agronomic rates
in the Yakima Valley. (Tebbutt Law, 2014). Mr. Pruitt did not consult with any experts on
human health as required by YRCAA Code B, Section 8 (Attachment 64) and ignored the 106

health related documents submitted by the petitioners.

The YRCAA convened two public meetings to discuss the issue. The agency sent invitation
letters to the fifty petitioners, over fifty dairymen and about fifty other “interested parties”,
namely those connected to animal agriculture. (Attachment 26). There were no letters of
notification to the people who live near dairies. The YRCAA did not publicize the meetings in
the Spanish speaking media so the Friends of Toppenish Creek paid for notices in the newspaper,
El Sol, and sound bites on Radio KDNA, La Voz Del Campesino. There were no invitations to
the Yakima Health District, to health care providers, to the Department of Health or to scientists

from the universities who study the impact of agricultural air pollution on human health.
The YRCAA authored a discussion paper for the meetings that said,

It is not certain that the rule is needed and it is assumed as to what it might accomplish.
Since there is a very low probability that land application would occur during the times

burn bans are declared, very little might be accomplished by the rule. (Attachment 25)

Sometime in August, 2015 the Washington Dairy Products Commission sent the YRCAA a
letter and literature review authored by Dr. Nichole Embertson of the Whatcom Conservation

District. (Attachment 46). The paper reviewed forty pieces of research and concluded:
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Limited data is available on the direct effects of land application of dairy manure on
public (not worker) health, but data extrapolated from studies looking at emission rates of
ammonia, dust (including bioaerosol), and odor from land application methods,
OSHA.NIOSH exposure limit thresholds, and dairy manure application practices in
Yakima, concludes that there is likely no significant benefit to public health from
exclusions of land application of dairy manure in the Yakima Region, particularly during
burn bans. Of the emissions from land applied dairy manure that have the potential to
effect (sp) local atmospheric conditions and communities, only ammonia is of
significance due to its potential to react with nitrous (?) and sulfuric acids in the
atmosphere to chemically form PM; s. Of lesser significance is course (sp) particulate
matter and odor which tend to be either low due to the moisture content and application
methods of manure or not a substantiated threat to human health in the Yakima Regions,
respectively. It is recommended that the use of best available land application practices
continue to be employed with land applying manure in the Yakima Region to reduce any

excess emissions.

The Friends of Toppenish Creek responded with a critique of the literature review.

(Attachment 47). Here are some highlights from that critique:

Thirteen of the forty references in the /iterature review address community health.
Twelve of these references document elevated health risks related to concentrated animal

feeding operations and/or air pollution. Only one agrees with Dr. Embertson’s statement.

Dr. Embertson states, “Following best practices, the majority of manure is applied to
crops at agronomic rates using crop appropriate technologies.” According to the
Washington State Dept. of Agriculture 11% of the fields owned by dairy operations have
soil nitrate levels greater than 45 parts per million, a sign of manure/fertilizer over
application. In a county with 120,000 milk cows plus calves, replacement heifer’s, and
cattle for slaughter 11% is significant. This means that one out of ten dairies endangers

public and environmental health by not following agronomic application guidelines.

Dr. Embertson details how and when manure is applied to the fields in Yakima

County but she does not live here. Our observations differ. We know that manure is
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applied to bare fields during the months November, December, January and February.

And these are the times when hospital admission rates for asthma are highest.

Can Dr. Embertson support the statement "A small percentage (<5%) of other crops
and less desirable application technologies such as honey wagons (tanks) and Big Gun
sprinklers are used for application, but the land acreage applying these technologies is
small (<3%)." It is our observation that this type of application is very common in the
lower Yakima Valley. If she cannot provide supporting references, then she is fabricating
data.

Dr. Embertson states, “All dairy operations must apply nutrients (i.e. manure)
according to their Dairy Nutrient Management Plan which outlines agronomic guidance
and application restrictions. Restrictions include when not to apply (i.e. wind > 10 mph,
inversions, high temperatures, etc.) what local criteria (i.e. schools, neighbors, wells, etc.)
and setbacks need to be taken into consideration when applying and best methods for
reducing nutrient losses via volatilization.” ... .. We find no restrictions for applying
manure during inversions, high temperatures or winds > 10 mph in the WA State NMP

requirements

Dr. Embertson states, “Depending on atmospheric conditions and geographic location,
this pathway contributes less than 10% of the total secondary PM 2.5 production in the
atmosphere (Hristov, 2011). She omits Hristov’s ensuing comments, “In certain areas and
in cool weather, farm animal contribution to atmospheric PM 2.5 concentration may be as
much as 20%." His graphics show that this scenario is especially true in the Pacific

Northwest. (Please see pp. 3130 and 3133 of Hristov’s Technical Notes)

Dr. Embertson states, . . . manure is not typically applied from November to February
to the crops grown in dairy production in Yakima, WA.” This is simply untrue. Year
round application is one of the main reasons that citizens requested a ban on manure

spreading during inversions.

Dr. Embertson states, “Downwind measures of ammonia from applied manure rarely

exceed concentrations in parts per billion (ppb) (Williams et al, 2011)”. The referenced
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study had nothing to do with wind direction or manure application. It did not even
mention these parameters. Dr. Williams states, “This does not represent my work.”

(Personal conversation, Sept. 2013

On August 6, 2013 attorney Charles A. Klinge of Groen, Stephens & Klinge sent a letter of opinion to
Dan Woods of the Washington Dairy Federation regarding the petition. This letter was forwarded to the
YRCAA. The letter stated that YRCAA had no legal authority to enforce a ban on manure application
during burn bans due to the agricultural exemption in the Clean Air Act and the presumption that odor
and dust do not cause adverse health effects. The letter did not address other air pollutants such as

ammonia, hydrogen sulfide and numerous volatile organic compounds. (Attachment 36).
On Sept. 3, 2013 one of the petitioners, - sent the e-mail below to Director Pruitt.

Gary,
Agenda item 9, 8 August board meeting states " August 12, 2013 Executive Director
sends letter to petitioner stating that the Board has ceased the rulemaking process in
accordance with RCW 34.05.335."
As of today, 3 September 2013 no petitioner has received said letter.
Please send letters or e-mails to petitioners.
.
Apparently the Director had not bothered to inform the petitioners. Here is his Sept. 4, 2013
reply.

The attached letter to the petitioner was mailed today.

Gary W. Pruitt

The referenced letter, dated Sept. 4, 2013 denied the petition to ban manure application during
burn bans. (Attachment 42). Please consider this as one of many instances in which YRCAA is

less than honest.

D. In 2011 the Yakima Regional Clean Air Agency embarked on a pilot project entitled Air

Quality Management Policy and Best Management Practices for Dairy Operations. Here are
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selected comments regarding the first draft of the document along with YRCAA responses

(Attachment 38):

Comment #2: “I have lived in the Yakima Valley for 40 plus years and am glad to finally see
some attention given to the effects of the large Dairy operations on our clean air and quality of
life. I have a 1000 cow dairy 2 mile east of me and 900 FT. East of my Mother’s home. When
they spray to brown lagoon water I cannot even go out in my yard. We have an office located at
my Mother’s farm and one cannot open the doors because of the stench and Flies. Even when the
brown water is not being sprayed one smells the lagoons constantly. Especially with our
consistent westerly winds. . . . It is my hope that serious consideration is given to addressing the

many issues that Large Dairy operations are causing.”
No Response

Commenter #5: “I am a farmer residing and operating in the western end of Benton County. I
spend a great deal of time doing business in and out of the eastern end of Yakima County and, as
a result, travel past several 500+ cow dairy operations. It is with significant pleasure that I come
to realize you and the YRCAA are trying to address the issue of emissions from these operations.
I have repeatedly experienced such overwhelming ureaic emissions along the county road as to
cause me concern over whether I was even going to manage to exit the other end of the cloud. In
my personal opinion these emissions are often so bad as to present a driving hazard. I would like
to point out that these experiences came in direct connections with the sprinkler application of
liquid wastes at the dairy sites. Somehow that aeration process or the spraying of that waste
through the circulating air and especially during the warmth of Summer exacerbates the already
bad situation at hand. These experiences have only served to make me wonder how people living
in homes within such emission areas can even tolerate it. Their lives and fortunes have been
affected in many instances. In light of a general acceptance of the issue of people suffering from
second hand smoke from a cigarette smoker, we definitely face a situation with these dairy
emissions of something far more hazardous to the health. I would leave it to your expertise to
address the greater issues but offer this letter as a suggestion that all sprinkler application of

liquid wastes be ended as a matter of public health, itself.”
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Response: “YRCAA supports your suggestion and BMPs to that effect are on the list in the
policy appendices.” (Note — There has been no decrease in spraying of manure since this

statement was written)

Commenter #16: “RCW 43.21C Assure all people of Washington a safe, healthful, productive,

and aesthetically and culturally pleasing surrounding.

Maintain environment which supports diversity and individual choice. The legislature recognizes

that each person has a fundamental and inalienable right to a healthy environment.

No agency of the government has the authority to allow or permit any operation that creates
trespass, nuisance that creates health effects and environmental effects upon other citizens. This

is the taking of Private Property under any color of the Law.”

No Response

Commenter #16: “THE RIGHT TO FARM ACT DOES NOT GIVE A PERSON THE RIGHT
TO POLLUTE AIR, WATER, NOISE.”

No Response

Commenter #21: Stop the negative comments towards _r-and- in your

house emails to each other. Regardless of their positions, it was unfair to accuse them of wanting
to get rid of all dairies. That has not been and is not true. Some of the Board’s email responses
re: valid concerns from frustrated citizens who feel they do not have a voice, have been less than

professional. This has stirred up more anger and frustration.”

No Response

3. YRCAA has resisted citizen participation in policymaking and has failed to follow

through with promises to include citizens in further policy discussions.

A. In order to receive EPA funding and support for efforts to mitigate PM 2.5 air pollution the

Yakima Clean Air Agency needs to demonstrate community involvement. In a document PM
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Advance Path Forward — 2015 Update YRCAA described a community based Task Force

saying,

“The group has met routinely since August of 2014 and has participated in the control
strategy development and selection of additional reduction measures and programs.
Additional reduction measures and programs to be implemented immediately are detailed
in Appendix F. The group will remain active and will meet no less frequently than semi-

annually.”

In fact the Task Force only met three times in 2014 and once in January, 2015. After the
group approved the plan and it was sent to the EPA meetings stopped. Notes from an YRCAA
board meeting on Feb. 13, 2014 say, “There was discussion by Board and staff concerning the
time period when the PM Advance Plan would be updated. Staff responded annually.” This is

not happening. There are no apparent plans to update the plan with community participation.

B. In the fall of 2013 YRCAA convened both an Agricultural Task Force and a Dairy Task
Force in order to demonstrate community involvement surrounding dairy air emissions. Meetings
took place throughout 2014. The Agricultural Task Force last met on Jan. 13, 2015 and the Dairy
Task Force last met on April 14, 2015. The agency gave no reason for calling the meetings to a
halt, but retains the appearance of involving the public.

At the last meeting of the Dairy Task Force - representing the public, noted that the
Air Quality Management Policy and Best Management Practices for Dairy Operations does not
take into account manure emissions offsite. YRCAA staff countered that this is not the purpose
of the policy. _ also representing the public, asked for a section in the document
that describes impacts on public health. “It was tentatively decided that staff would put together a
Statement of Basis type document. This document would be posted to the Agency website.” This
has not happened, another example of being less than honest.

There was a stated need to elicit public comments. YRCAA declined to do any survey work.
Instead the agency delegated that job to community volunteers in the Dairy Task Force but did

not provide any support for the work. Comments provided by task force members were not used.
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C. Some concerned residents of Yakima County attend both board meetings and public forums
regarding air quality. Here are some requests from the public that both the board and YRCAA

staff have avoided and ignored:

March 13, 2014: ‘_ White Swan, stated as there are several new Board
Members she provided materials she had previously presented to the Board concerning the paper
Dr. Nichole Embertson prepared concerning health effects of spraying or spreading manure
during a burn ban. _ offered her beliefs concerning Dr. Embertson and questioned
Dr. Embertson’s credibility and integrity. As there no other commenters, the period closed.”

(Attachment 3)

April 10, 2014: ‘_reported on a study conducted in Idaho with dairy
operations. -stated they began with a baseline in their study to determine the amount

of ammonia in the air. Mr. Gawlik asked Dr. Tahat if he wanted to respond to -Dr.
Tahat asked, what was the baseline they started with? -was not sure, and described
how they measured emissions for a field, prior to, and after, different applications of manure.”

(Attachment 4)

April 10, 2014: “Mr. Don Day, Sunnyside City Manager, stated the City is concerned and
offered their assistance to the dairy and other industries to come up with a reasonable and

rational solution. They are willing to help.” (Attachment 4)

April 10, 2014: ‘_ Friends of Toppenish Creek, expressed concerns about

airborne particulates and their impact on the health of those with asthma, heart conditions, and
sensitive people. -revisited her letter to the Board concerning Dr. Embertson as
misleading and discussed EPA’s Region 10, State Implementation Plan (SIP), section 2.03 of the
Clean Air Act concerning persons willfully make a false or misleading statement to the Board.
Mr. Gawlik assured her that the Board will work with staff to represent different areas of the
county.” Neither YRCAA nor the Board has ever addressed the question of false statements by
Dr. Embertson that influenced policy. (Attachment 4)

May 8, 2014: During a presentation about the Yakima Air Winter Nitrate Study. -
- spoke concerning the resolution presented to the Board last fall to ban spreading of
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manure during inversions. It is a health problem. He requested the Board revisit it.”

(Attachment 5) Neither YRCAA nor the Board has done this.

May 8, 2014: ‘_a— A physician in the area since 1992 has patients in the lower
valley. - spoke for those who were not present concerning their health living near a
dairy. He relayed a story of a patient, when she purchased her property, and how it changed
when a dairy bought the farm that was next to her, and how it has affected her grandchildren’s
lives. He believes monitors should be placed on properties living near diaries.” (Attachment 5) A
representative for the dairy industry asked - if he wanted to ‘step outside’ after he gave

this testimony

“Mr. Gawlik responded to -’ and spoke of his meeting with Mr. Pruitt, discussing
budget issues, the Compliance Division, and efforts to cover all areas of the valley with the
resources they have. Our Board has listened and we are doing what we can to help all residents

in Yakima County.” (Attachment 5)

Nov. 13, 2014: ‘_ expressed her objection to the statement in the Dairy Report
that no monitoring or measuring is necessary. _ related it to giving blood pressure
medicine for those over 55 without monitoring their blood pressure. What works for one would
not necessarily be needed for someone else, and reiterated her request that monitoring for

emission calculating begin as soon as possible.” (Attachment 10)

Nov. 13, 2014: expressed concerns about manure particulates being spread and
sprayed, how they affect the neighbors next to a dairy operation, and his belief that the BMPs are

not effective, or enforceable. He believes monitoring should be required.” (Attachment 10)

“Mr. Gawlik asked Mr. Pruitt to respond. Mr. Pruitt discussed the STAR grant proposal by
Dr. Ndgwa (to run for three years) is the way to get monitoring validated involving both industry
and neighbors. Sampling cannot always determine where the particulates are coming from. If
approved the grant proposed would help identify emissions and their source. Air monitoring is a

long term process. The Agency does not have the funds for monitoring equipment.” (Attachment
10)
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‘-closed by referring to the Nitrate Study conducted last year, and stated the

technology is out there, we need to look for it.” (Attachment 10)

March 12, 2015: ‘_ Harrah, discussed the option of using solar energy and

believes efforts should be directed toward solar power rather than woodstoves.” (Attachment 14)

May 14, 2015: _ again asked, “Whether YRCAA had looked into solar or
wind power issues” as a way to decrease the use pf wood burning stoves. Neither YRCAA nor

the Board have ever responded to this request. (Attachment 16)

May 14, 2015: _ mentioned an article in the Yakima Herald that put the City of

Yakima at number 13 in the nation for bad air quality. (American Lung Association, 2015).

“Mr. Pruitt explained that Yakima was not on a worsening trend. It is on an improving trend.
Mr. Pruitt explained that, about every four or five years we monitor exceptionally high PM
values. Yakima can have a week or two of bad air quality, during which three of the highest
readings could be sampled, then back on a steady trend, somewhere around 30, five points below
the standard. Mr. Pruitt explained the values are only representative of the metropolitan Yakima
area. They are not intended to be representative of the Wenas or Lower Valley. “ (Attachment

16)

Aug. 13, 2015: ‘- presented a short presentation on global warming as it relates
to air quality. (Attachment 42). _ would like the Agency to analyze and describe
how much air pollution comes from each major segment of agriculture in the Yakima Valley,
analyze and describe the impact of wet and dry composition of ammonia and the cost benefits of
ammonia with respect to public health. _ would like the Agency and Board to spend
the next month reviewing her proposal and commit to doing this type of analysis. She explained
that she realizes that the Agency has limited resources and offered her time one day a week to
work with the Agency on this. _ would like an answer to her proposal at the next
Board Meeting.” (Attachment 57)

October 8, 2015: “Mr. Pruitt presented background on _ request and asked the

Board to approve the following by minute action:

1) The Agency’s response to _crequest: and
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2) Provide -the opportunity to speak with Staff regarding her concerns or reactivate

the Community Air Quality Forum and discuss the issues there.” (Attachment 19)

The Director also sent a written response. (Attachment 43). However, YRCAA has done

nothing to educate the public about the impact of air pollution on global warming. The YRCAA

web page that addresses climate change is simply a pretty page with two links to the National

Academies.

Nov. 12, 2015: ‘_padvised that farmers are not following their Air Quality
Management Plans as they are using their manure sprinklers.” There was no YRCAA response

and no indication that the agency would take action. (Attachment 20)

There have been times when the YRCAA Board of Directors was openly hostile to citizen
participation. Former Chairman Tom Gasseling has sworn at community members using the
words G D andF Y .YRCAA has made it extremely difficult to dialogue with the
Board by placing public comments at the beginning of each meeting. The public can only present
in anticipation of the discussion as stated in the agenda. The public has no opportunity to counter

biased and incorrect statements made by the YRCAA staff to the Board.

D. In 2010 the Yakima Regional Clean Air Agency began working with Yakima County
dairymen to develop a project entitled, Air Quality Management Policy and Best Management
Practices for Dairy Operations. The stated objectives for this project (p. 3/8) are:
1. To achieve sufficient prevention of emissions from dairy operations to assure
compliance with applicable laws and regulations;
2. To achieve prevention of emissions by describing a menu of system and pollutant
specific best management practices (BMPs) for dairy operations that will be implemented
through the use of flexible, site-specific Air Quality Management Plans;
3. To clarify what constitutes "reasonable precautions to prevent" emissions as required
by WAC 173-400-040(3); and
4. To inform owners and operators about effective measures for the prevention of air
emissions and provide a means by which dairy operations can demonstrate that they are

taking reasonable precautions to protect the air quality in Yakima County.
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The formative discussions for this project were conducted behind closed doors and were
limited to a select group of dairymen and dairy supporters. On at least one occasion the group
met at a local dairy where a “No Trespassing” sign made it dangerous and illegal for anyone
from the public or the press to join.

In 2011, after the parameters for the policy were in place, the agency accepted public
comment on the draft proposal. Here are some comments and YRCAA responses (Attachment

38):

Commenter #3: “Why is there not one public member, or environmental representative or
legitimate health representative on the Clean Air task force working with the dangers of Dairy
feedlot emissions in Yakima County?”

Response: “Participants in the YRCAA Dairy Emissions Work Group were chosen by the Air
Pollution Control Officer to best accomplish the purpose of the Work Group.”

Commenter #3: “How can you say you represent all people when there are no public members
represented?”

Response: “It is because we represent all people that YRCAA is undertaking this effort.”

Commenter #3: “This is an environmental Justice issue.”

No Response

Commenter #3: “We are formally requesting a Seattle EPA, Environmental Justice
representative be allowed to be part of Clean Air Proceedings along with two public
representatives.”

Response: “Such a request should be made by you directly to EPA.”

Commenter #6: “The stated VISION of the Yakima Clean Air Organization is ‘An unceasing
commitment to build and maintain partnerships in the continuous improvement of air quality for
all (emphasis added) current and future generations in Yakima County.” Why was the Public not
considered to be part of the partnership building of the group that developed this policy?

Elsewhere in your agency’s mission it is stated . . .’Constituency is made up of private
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individuals, business and industry and public office.’ . . . . The exclusion of the public in the
development of this policy is an egregious practice and an absolute violation of your own stated
VISION and CONSTITUENCY. This policy development smacks of cronyism and a
perpetuation of the ‘good old boys’ network. Permitting a few weeks of public comment does not
constitute public input. Furthermore, denying the public participation in the policy development
is not a Best Management Practice for a Government entity.”

Response: “Although this pilot project is not a rule, the same 30-day comment period is all that

is required for rulemaking per RCW 34.05.”

Commenter #8: “Leaving the public out of these proceedings was a travesty!”

Response: “The public was not left out of these proceedings.”

Commenter #8: “You claim that having the public involved in the Clean Air Task Force
proceedings would have somehow interfered with a consensus. What you seem to be saying is
that there is a conflict of interest between the CAFO/dairy industry and the public which would
slow the proceedings? Hogwash! I though we lived in a democracy where all entities had an
EQUAL say!”

Response: “Your opinion is welcome and important.”

Commenter #8: “Why not leave the CAFO/dairy industry out of the proceedings rather than the
taxpaying/impacted public?? That would speed things up!”

Response: “Your opinion is welcome and important.”

Commenter #8: “This policy was NOT DRAFTED WITH adequate public participation. As a
result, I believe it will be ineffective in protecting the public’s right to clean, health air.”

Response: “Your opinion is welcome and important.”

Commenter #16: This is written by the dairy for the dairy and gives the public nothing. This
policy is nothing more THAN A LOT OF SMOKE AND MIRRORS. THIS POLICY IS AS
CLOSE AS YOU CAN GET TO PROTECTIONISM.”

No Response
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Commenter #16: The civil rights and property rights of people who have to live by the dairies
who by the way, most of the time moved in on them and changed their way of life, need to be
addressed.

No Response.

Commenter #22: “As stated in the YRCAA Public Notice for the Draft Air Quality
Management Policy and BMPs for Dairy Operations:

Public concerns about the possible health effects of air emissions from dairy operations
have grown with the increasing size and geographic concentration of these operations . . .
Emissions from dairies are a significant concern, not only for new residents in these

areas, but for many long-time residents. . . .

Despite this, it appears the policy work group consulted only ‘local dairy operator expertise’ and
‘local dairy technical service provider expertise.” The work group did not consult area residents,

the impacted community, or public health and environmental experts.

As you are aware, it is the policy of the YRCAA to ‘secure and maintain levels of air quality’
that will not only ‘protect human health and safety and prevent injury to plant and animal life
and property,’ but also to ‘cooperate with the local governments, the Yakama Nation,
organizations or citizens on air quality matters.’ Regulation 1 of the YRCAA, Section 1.03 (A)
1,2, and 11 (March 2000).

It is unclear as to how consulting only with the regulated industry to draft its own regulations

furthers this policy objective.”

Response: “First, in addition to the end users of the policy, also involved were two scientists
with direct expertise in air emissions from dairies. Second, the policy was written by the
YRCAA Air Pollution Control Officer. Third, as of December 27, 2010, comments received
during the public comment period have resulted in significant changes in policy text. Lack of
trust in the policy-making process is not with the influence of YRCAA. Trust is a belief born of
experience and those which are most critical have little or no experience with YRCA. Fourth,

neither this pilot project policy nor the final policy is a regulation.”
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Commenter #22: “The policy workgroup should be reconvened to consult with an equal number
of representatives from the public health and environmental communities, affected citizens, and
interested persons or groups as dairy industry consultants.”

Response: YRCAA disagrees

E. In October, 2014 the YRCAA, along with Washington State University (WSU) submitted a
Star grant proposal to the EPA for Community Based Air Quality Monitoring for the Yakima
Valley. This project would have obtained twenty hand held monitors that citizens could use to
assess air quality in impacted areas. The stated EPA goal was to increase community
involvement in air monitoring. Citizen -' advocated directly with EPA Region X in
Seattle for this project. The request for proposal (RFP) asked for citizen input and Dr. Hasan
Tahat from YRCAA asked members of the Agricultural and Dairy Task Forces to provide letters
of support. Task force members agreed to do this. However, the RFP that was submitted did not
contain the letters of support. It was a bare bones application and was rejected. It is common

knowledge that incomplete grant applications are not funded.

F. During the June 15, 2015 meeting of the YRCAA Board, Director Pruitt talked about an EPA
website that provides education and information regarding Citizen Air Monitoring. Board
member Jon Devaney asked if a link to this web site could be posted on the YRCAA web site.
The director said it could be done. However, the link was never posted. At the same meeting
there was discussion about the EPA Environmental Justice tool. This link has not been added to
the YRCAA site and there has been no further discussion about addressing environmental justice

in Yakima County.

4. YRCAA does not employ people with the requisite credentials to analyze and address
major air pollution problems.

A. To the best of our knowledge these are the qualifications of the Director and Department
Heads for the Yakima Regional Clean Air Agency:

e Executive Director Gary Pruitt — no college degree

e PM 2.5 Emission Reduction Project Manager Mark Edler — no college degree
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e Supervisor for Compliance & Air Monitoring Division, Keith Hurley — B.S. degree in
Health and Fitness Development
e Engineering and Planning Division Supervisor, Hasan Tahat — PhD in Environmental

Engineering

B. There is no one on staff with a background in medicine or public health. The agency does
not contract with any person or agency to analyze the health of Yakima County with respect to

air quality.

According to a 2010 e-mail from Director Pruitt:

I have instructed Keith Hurley, Compliance Division Supervisor, to
affect a response to your complaint in accordance with Section 5 of our
Administrative Code, Part B, attached. Please bear in mind, in reference
to RCW 70.94.640, that we do not have the expertise to determine
"substantial adverse effect on public health." We do, however, have the
expertise to determine "whether agricultural activity is consistent with
good agricultural practices." Bear in mind that if a violation is
determined, we must "consult with a recognized third-party in the
activity prior to issuing any notice of violation." If a evidence

confirms a violation, I would welcome any suggestion as to who the
willing third-party expert should be. In my experience, I've not been
able to find anyone. Also, please be reminded, we have no authority to
determine whether a mitigating condition of the County of Yakima issued

MDNS has been violated.

In 2011 the Yakima Regional Clean Air Agency embarked on a pilot project entitled Air
Quality Management Policy and Best Management Practices for Dairy Operations. After
developing a proposed plan, the agency asked for public input. Many questions focused on

public health. Here are some comments and YRCAA responses (Attachment 38):

Commenter #9: “Leading up to the creation of the Dairy Emissions Workgroup and the

YRCAA Draft Air Quality Management Policy and Best Management Practices for Dairy
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Operation I asked Mr. Pruitt in May of 2010 to ‘consult with a recognized third-party expert to
determine what constitutes substantial adverse effect on public health as per RCW 70.94.640

from odors and fecal dust.’

His reply was, ‘Bear in mind that if a violation is determined, we must consult with a

recognized third-party expert in the activity prior to issuing any notice of violation.’

What determines ‘substantial adverse effect on public health’ and what determines if a

violation is determined and by who? YRCAA or a third party? This needs to be clarified in your

policy.”

Response: “This subject is not intended to be addressed by the policy. Substantial adverse effect

on public health should be determined by a person with public health expertise.”

Commenter #12: “What qualifications will be required of the person or persons that will be the

experts on determining health effects of dairy emissions?”

Response: “This subject is not intended to be addressed by the policy. Substantial adverse effect

on public health should be determined by a person with public health expertise.”

Commenter #12: “Who will determine if the policy is sufficient to . . . protect human health

and safety, including the most sensitive members of the population” RCW 70.94.011?”

Response: “Protection of public health should be determined by a person with public health

expertise.”

Commenter #12: “Have any of you read up on the literature of health effects from emissions
from Dairy operations? There is beginning to be some interesting literature on the topic. I can
forward you a literature review on air emissions from the Oregon Task Force if you are

interested. I will forward it to you in another email.”
No Response

Commenter # 23: “The health effects of dairy emissions are related to ammonia, hydrogen
sulfide, and a number of other constituents, all of which can be monitored very accurately and

are monitored very accurately in many other areas of the United States. I would call your
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attention to Cerex Corporation which manufactures instruments that do this type of monitoring.
Their instruments are in use today in many industrial applications monitoring precisely the same

constituents that, in dairy emissions, pose a health hazard to the neighbors of the dairy.”

Response: “Such instruments are useful in determining whether or not a pollutant is present.

However, for measuring the rates of fugitive emissions, they are useless.”

Commenter #23: “This remarkable lack of curiosity about the measurable constituents of dairy
odor on the part of an agency that bills itself as a ‘Regional Clean Air Agency’ allows those
harmful constituents to be spread to the neighbors of the dairy where they can constitute a health
hazard and where they do constitute a trespass on the private property of the neighboring owners.
If these types of emissions occurred in an urban area, no one would tolerate them. In fact, a
number of Cerex machines are currently used to monitor oil and chemical plants in close
proximity to urban areas - in real time — to insure that harmful emissions are not released in these

areas.”
No Response

C. In 2015 the Friends of Toppenish Creek approached the YRCAA board of directors and
asked the agency to address reactive nitrogen and global warming. (Attachment 45). At that
meeting Director Pruitt responded that everyone knows that 78% of the air is nitrogen and this is
not a problem. We suggest that YRCAA does not understand the difference between reactive
nitrogen and un-reactive nitrogen; that YRCAA does not understand the theoretical framework
required for study of air pollution and global warming in an agricultural community; that

YRCAA is incapable of informing the public about these issues.

5. YRCAA does not provide information to non-English speaking populations in language

they can understand.

A. Most of the enforcement work that YRCAA does is complaint driven. There is no evidence
that non-English speaking populations in the Lower Yakima Valley are aware of their rights to
clean air or how to notify YRCAA when problems exist. The only document we find that is

translated into Spanish is a one page EPA flyer, referenced on page 20/35 of the document PM
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Advance Path Forward — 2015 Update, but not posted on the YRCAA web site. There is no
YRCAA contact information in this flyer. (YRCAA, 2015)

But, the flyer does recommend that homeowners use a meter to ensure that firewood has <
20% moisture. This is a significant expenditure for people with an average household income of
under $35,000. People who were born in another country will likely misunderstand the message
and fear punishment for not undertaking this precaution. In fact there is a threat of punishment.

PM Advance Path Forward — 2015 Update PM Advance Path Forward — 2015 Update states,

WAC 173-433 and YRCAA Regulation 1 prohibit the burning of any substance in a
wood stove, other than properly seasoned wood (sufficiently dried so as to contain 20%
or less moisture by weight) and paper used to start the fire, which normally emits dense
smoke or obnoxious odors. Thus, it is a violation to burn wood with moisture content

greater than 20% if it normally emits dense smoke or obnoxious odors.

Meanwhile orchardists happily bulldoze old trees and burn them in massive piles after drying
the wood for only one winter month. The agency does not require orchardists to use a meter to
ensure that firewood has < 20% moisture when they pull out orchards and burn them nor does
the Yakima Regional Clean Air Agency do site visits to make sure no garbage is being added

e.g. old PVC irrigation pipe.

B. The YRCAA only prints meeting agendas and minutes of meetings in English and everything
on their web page is in English. The YRCAA informational web page has nothing translated into

Spanish e.g. burn ban notices; permit information and meeting times.

C. There is no option for conversation in Spanish when the public calls the Yakima Regional
Clean Air Agency. The neighboring Benton County Clean Air Agency has a staff of five with a
bi-lingual office manager. The YRCAA has a staff of twelve and no one speaks Spanish.

D. There has never been a minority on the Board of Directors for YRCAA. Concerned citizens
have applied for board membership on at least three occasions and have been denied. However
there were and are members with significant economic ties to polluting industries. For example,

_‘served on the YRCAA Board of Directors for many years. He is the owner of Bay
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Zinc, since renamed Kronos Micronutrients, a company that is regulated by YRCAA and has

been fined for environmental pollution in the past. (WA Dept. of Ecology, 2014; Wilson, 2001).

The most recent addition to the Board is Dr. Steve Jones, a dairy nutritionist who derives a
major source of his personal income from the dairy industry. Dr. Jones has routinely voted on
dairy related topics including the Air Quality Management Policy and Best Management
Practices for Dairy Operations. On Nov. 13, 2014 he voted on the CY 2015 Permit Fee
Schedule that includes fees for dairies. (Attachment 10).

The Washington State Implementation Plan for Yakima Regional Clean Air Agency under
section 8.01 D. (page 86) says “Any person who knowingly fails to disclose a potential conflict
of interest under RCW 70.94.100 shall be guilty of a gross misdemeanor and upon conviction

thereof shall be punished by a fine of not more than Five Thousand Dollars ($5,000).”

WAC 174 — 400 — 2200 Requirements for board members says,

(1) Public interest. A majority of the members of any ecology or authority board shall
represent the public interest. A majority of the members of such boards shall not derive any
significant portion of their income from persons subject to enforcement orders pursuant to
the state and federal clean air acts. An elected public official and the board shall be presumed
to represent the public interest. In the event that a member derives a significant portion of
his/her income from persons subject to enforcement orders, he/she shall delegate sole
responsibility for administration of any part of the program which involves these persons to
an assistant.

(2) Disclosure. Each member of any ecology or authority board shall adequately disclose
any potential conflict of interest in any matter prior to any action or consideration thereon,
and the member shall remove themselves from participation as a board member in any action
or voting on such matter.

(3) Define significant income. For the purposes of this section, "significant portion of
income" shall mean twenty percent of gross personal income for a calendar year. In the (case
of a retired person, "significant portion of income" shall mean fifty percent of income in the

form of pension or retirement benefits from a single source other than Social Security.
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Income derived from employment with local or state government shall not be considered in

the determination of "significant portion of income."

Furthermore, 70.94.430 (4) states, “Any person who knowingly fails to disclose a potential
conflict of interest under RCW 70.94.100 is guilty of a gross misdemeanor and upon

conviction thereof shall be punished by a fine of not more than five thousand dollars.”

E. When the public was asked to comment on the 2011 Dairy Air Quality Management Pilot
study people asked (Attachment 38):

Comment #9 “Are these documents and BMPs going to be in Spanish also? We have a large
population of Latinos who also need to know what is going on in this valley.”

Response: YRCAA has no such plan.

Comment #12 “Will you provide the draft policy in Spanish and allow time for anyone who
would need to respond in Spanish? (This may require extending the comment period)”

Response: No

Comment #13 “At no time were members of the Yakama Nation, who have consistently borne
the brunt of dairy pollution, allowed access to the Policy workgroup. Neither were the region’s
Hispanic residents, who were likely unaware of proceedings because of the lack of Spanish-
translated public notice. See El Pueblo Para El Aire Y Agua Limpio v. County of Kings, Superior
Court of California, County of Sacramento, No. 366045, Dept. 14, p. 10 (1991) (inadequate
public participation in environmental decision-making by public officials when public notice was
given only in English; translation and publication in Spanish was justified given that large
portion of the interested population was monolingual in Spanish and were denied meaningful
participation). These two segments of the region’s population have been unjustifiably denied

their constitutional due process rights of notice and meaningful participation in the matter.”

Response: YRCAA did not address this portion of Commenter #13’s letter.
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6. YRCAA has participated in a campaign to misinform the public and intentionally leads

the public to believe that air quality is safe when, in fact, it is often unsafe.

A. On January 7, 2016 a Lower Yakima Valley newspaper, the Toppenish Review
Independent, published a story entitled Study Finds Low Ammonia Emissions at Area Dairies.
The same piece was later published in the Yakima Business Times. (Attachment 55) The second

paragraph of that article states:

The Yakima Regional Clean Air Agency continues to work on improving air quality with
local residents and businesses, including farms. Although research reveals small amounts
of ammonia emissions from farms, experts say these emissions are insignificant and do

not pose an overall threat to human health.

After reading the article _pa concerned citizen and longtime resident in the
valley, contacted Randy Luvaas, the managing editor for Yakima Valley Publishing. -
asked who did the reporting and investigating. Mr. Luvaas replied that the article was submitted
by the Washington Dairy Commission and was vetted and approved by Washington State
University (WSU) and YRCAA.

The YRCAA is the authority on air pollution in the valley. This is the only agency with power
to address air problems. YRCAA is aware of the Yakima Air Winter Nitrate Study that was
performed by the Washington State Department of Ecology (2014). YRCAA 1is aware of the link
between ammonia and fine particulate matter and that the county is at risk for non-compliance
for this pollutant. YRCAA is aware of the elevated and increasing levels of ammonia in Yakima
County that have been documented by the Environmental Protection Agency (2011 & 2014).
YRCAA is aware that data from the Washington State Department of Agriculture leads to
estimates of 80,000 to 112,000 Ibs of ammonia lost to the atmosphere per day from dairy
operations in Yakima County (Attachments 59, 60 & 62). YRCAA is aware of the asthma
research that has been performed by both John Hopkins University Bloomberg School of Public
Health (Williams et al, 2011) and the University Of Washington School Of Public Health.
(Loftus et al, 2015; Loftus, 2014). This latter research found ammonia levels at one home that
exceeded the minimum risk levels (MRLs) for chronic exposure set by the Agency for Toxic

Substances and Disease Registry (ATSDR).
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On January 13, 2016 citizens attended the monthly board meeting for the YRCAA. .
-t explained to the board that most people in the valley get air quality information
through the media; that the most reliable source of information should be the agency whose job
is protection of the public. When people read this article they will likely believe that there is no
danger to their health from ammonia emissions. University of Washington Research, performed
in the valley, indicates that there is a danger. YRCAA had an opportunity to educate the public.
Instead it appears that YRCAA endorsed a statement absolving the dairy industry of any
contribution to the respiratory problems that both adults and children experience in the valley.
_ asked the board to direct YRCAA staff to address the issue with Yakima Valley
Publishing and arrange for a public clarification. Yakima County Commissioner Rand Elliott,

acting board chair, stated that he would review and consider the request. (Attachment 22)

On April 21, 2016 the commissioner responded to _concerns:

-(it seems to me you are taking exception to the claim that ambient ammonia is not a
health hazard. It appears to me the article bases that claim on the work of Pius Ndgwa of
WSU. At least from the article, he seems qualified to make such a statement. The fact

you disagree does not disprove his claim. I don’t see any need for further action at this

time.

B. The research cited in the above newspaper articles was performed by a team from WSU in
cooperation with a team from Purdue University as part of the National Air Emissions
Monitoring Study (NAEMS). (Ramirez-Dorronsoro et al, 2010, Attachment 40). The study
looked at two Washington dairy barns, one with 600 cows and the other with 850. WSU
measured emissions of PMio, PM 5, Total Suspended Particles (TSP), ammonia, hydrogen
sulfide and volatile organic compounds (VOC’s). The last category was further analyzed into

twenty major sub-components.

Calculations were performed to deliver estimates of emission per cow and Friends of
Toppenish Creek has used this data to estimate air pollution from a barn or series of barns with

1,000 milk cows. The results based on the 600 cow Barn #2 and the 850 cow Barn #4 are below:
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Table 5. Barn 2

Chemical Emission/cow/day | Emission/cow/day | Emissions Tons per Year —
in grams in lbs /cow/year in lbs 1,000 cows

PM 10 6.94 015 5.573 2.786

PM 2.5 5.25 012 4.216 2.108

Total Suspended | 36.20 .080 29.069 14.534

Particles (TSP)

Ammonia 56.50 124 45.370 22.685

Hydrogen Sulfide | 1.08 .002 0.867 0.434

VOC 52.6 116 42.238 21.119

Acetaldehyde 5.023 011 4.034 2.017

(9.55% of VOC)

Methanol 4.203 .009 3.375 1.687

(7.99% of VOC)

Benzene 305 .001 0.245 0.122

(.58% of VOC)

Isopropyl Alcohol | 7.064 016 5.673 2.836

(13.43% of VOC)

Phenol 452 .001 0.363 0.182

(.86% of VOC)

Toluene 579 .001 0.465 0.232

(1.1% of VOC)

Table 6. Barn 4

Chemical Emission/cow/day | Emission/cow/day | Emissions Tons per Year —
in grams in lbs /cow/year in lbs 1,000 cows

PM 10 10.3 .023 8.271 4.135

PM 2.5 1.9 .004 1.526 0.763

Total Suspended | 48.8 107 39.186 19.593

Particles (TSP)

Ammonia 56.5 124 45.370 22.685

Hydrogen Sulfide | 1.145 .003 919 0.460

VOC 102.85 226 82.589 41.294

Acetaldehyde 9.83 .022 7.887 3.944

(9.55% of VOC)

Methanol 8.22 018 6.599 3.299

(7.99% of VOC)

Benzene 0.60 .001 0.479 0.240

(.58% of VOC)

Isopropyl Alcohol | 13.81 .030 11.092 5.546

(13.43% of VOC)
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Phenol 0.88 002 0.710 0.355
(.86% of VOC)
Toluene 1.13 002 0.908 0.454

(1.1% of VOC)

Careful review shows that 1,000 cows in a ventilated barn in Yakima County, Washington

State are likely to exceed legal limits for emission of volatile organic compounds, some of which

are carcinogenic and teratogenic. If the barns were factories they would be required to report

emissions of ammonia. The Friends of Toppenish Creek have talked with YRCAA about the

findings. So far there is no substantive response. (See Attachments 49, 50, 51 & 63).

C. In April, 2013 Dr. Nichole Embertson spoke on behalf of the YRCAA at a Waste to Worth

conference in Denver, CO. She talked about the Air Quality Management Policy and Best

Management Practices for Dairy Operations. As of March, 2016 this program has still not

received final YRCAA board approval. But in 2013 Dr. Embertson stated:

The assessment of BMPs aimed at mitigating air emissions from dairies was also
included to determine their effect on the character, amount, and dispersion of specific air

pollutants. This project assessed the effect of voluntary verses policy driven action on the

dairy industry, community, and environmental impacts of air emissions from dairy

operations. (Emphasis added) (Attachment 54)

A Yakima County citizen, _ complained to board member and Yakima County

Commissioner Kevin Bouchey because Dr. Embertson mis-represented the project:

M) (o) Privecy. (5) (7)(C) Enforcemen Privacy

Sent: Friday, July 12,2013 9:18 AM

To: Kevin Bouchey

Subject: Re: YRCAA's dairy program on YouTube/Nicole spoke in April 3, 2013,
Denver saying it passed/Dairy plan not passed until June 2013 by YRCAA

Nicole was speaking in Denver Colorado in April 3, 2013, at From Waste to Worth
Conference saying the YRCAA dairy air plan HAD passed. It did not pass until June
2013. Dairy industry telling government what to do and say. Why is no one at YRCAA
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ever held responsible for not telling the truth? WE ARE CONCERNED Nicole had the
info before the voting took place, therefore, the decision was made ahead of time before

public input. This is a grave EJ issue.

Model of a Successful Regulatory-Industry Partnership to ... - YouTube

The Board took no action regarding _complaint.

In fact measurement of air emissions from dairies is glaringly absent from the Air Quality
Management Policy and Best Management Practices for Dairy Operations. YRCAA
consistently refuses to test the air surrounding dairies in Yakima County, but continues to tell
people in the agricultural communities as well as the general public that they are mitigating those

emissions. There is simply no data.
Observations

Citizens have gone the extra mile over and over and over again in an attempt to secure clean
air for themselves, their families and neighbors. _ who lives in the midst of
twelve dairy operations and patiently tries to work with YRCAA year after year stated one
community perspective in March, 2016. _ said, “I do not want another year like last
year! I want a hand held air monitor this year! Gary Pruitt, find one for -cand I please!”

Others are not so forgiving. Listening to people vent is not the same thing as fostering
community involvement. For many years people from Yakima County have invested their own
time and money in efforts to secure clean air for the valley. The YRCAA has stonewalled and
obstructed those efforts. This agency, with a mandate and mission to ensure public health and a
clean environment, has pandered and continues to pander to polluters. It is cruel and unjust for
the federal government to tax people and then funnel these monies to agencies that refuse to do

their job.
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Failure to Serve

The Friends of Toppenish Creek ask the U.S. EPA to withdraw funding for the YRCAA
because that agency has discriminated against poor and minority populations in Yakima County.

Here is the legal foundation for that request:
A. The YRCAA has not done what the agency is instructed to do in the statutes.

Regulation 1 of the YRCAA states:

1.03 POLICY.
This section implements Washington Clean Air Act (WCAA) by doing the following:

A. PUBLIC POLICY. Securing and maintaining levels of air quality that will:

—

. Protect human health and safety;

. Prevent injury to plant and animal life and property;

. Foster comfort and convenience;

. Promote economic and social development;

. Facilitate the enjoyment of natural attractions;

. Prevent or minimize the transfer of air pollution (App. A) to other resources;

. Ensure equity and consistency with the FCAA (App. B) and WCAA (App. B);

. Educate and inform the citizens of Yakima Co. on air quality matters;

O 00 3 N W B~ W N

. Maintain accurate and current policies, regulations, and rules;
10. Perform administrative actions in a timely and effective manner; and
11. Cooperate with the local governments, the Yakama Nation, organizations or

citizens on air quality matters.

B. PROCEDURES AND STANDARDS. Controlling air pollution through

procedures, standards, permits, and programs.

C. COMPLIANCE WITH ADOPTED STANDARDS. Ensuring compliance with all

air quality rules and standards, permits, and programs.
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D. COOPERATION AND COORDINATION. Cooperating and coordinating with
federal, state, county, local, and tribal governments; governmental agencies;
organizations; businesses; and the public in all matters related to air pollution

characterization, measurement, and control.

E. STRATEGIC PLANNING. Developing strategies to avoid, reduce, or prevent air
pollution through:

1. Innovative solutions; REGULATION 1 OF THE YRCAA — Engrossed Format
Adopted - March 8, 2000 1 - 2

2. Early planning; and

3. The integration of air pollution control in the work of other agencies and

businesses.

F. GUIDELINES. Preparing guidelines which interpret, implement, and enforce these

regulations.

G. BUSINESS ASSISTANCE POLICY. Providing reasonable business and technical

assistance to the community.

H. STATE ENVIRONMENTAL POLICY ACT (SEPA). Fully complying with all the
requirements of the SEPA (App. B) and holding other agencies, businesses, and

individuals accountable for decisions within the jurisdiction of the authority.

I. STATE IMPLEMENTATION PLAN (SIP). Fully complying with the SIP (App. B).

Changes in the SIP will be implemented through general rules or regulatory orders.

B. Step by step examples of how the YRCAA has not followed the law:

A.1. Protect human health and safety. Among large counties, according to the Washington

State Department of Health (2016), Yakima County has the highest rates in the state for:
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e Asthma hospitalizations
e Heart attack hospitalizations

e Pre-term birth

These conditions are all associated with fine particulate air pollution. (Attachments 58, 61 &

71)

In addition Yakima County has rates much, much higher than the state average for the

following conditions that may also be linked to air pollution:

e Campylobacter infection
e Anencephaly
e Deaths from birth defects

However, the YRCAA has taken no action to address the significant emissions of ammonia,
hydrogen sulfide or VOCs from dairies. YRCAA efforts to address PM> 5 ceased in early 2015
when the agency stopped convening the PM» s Task Force. As demonstrated above, YRCAA has
simply ignored citizen complaints about the health effects from poor air and has blocked the
simple mitigation measure of banning the spreading and spraying of manure during inversions.
As recently as the June YTCAA board meeting, Director Pruitt stated, “There is no data to

analyze.”

A. 2. Prevent injury to plant and animal life and property. Reactive nitrogen in the
atmosphere is a major cause of acid rain, eutrophication, air pollution, global warming and
climate change. (Sutton et al, 2011, U.S. EPA, 2011a). There are high levels of ammonia,
nitrates and other forms of reactive nitrogen in the Yakima Valley. These emissions usually
redeposit to the ground within a few miles of the source. These emissions impact crops, forests
and other plant life. These emissions cause acidic damage to property and to historic petroglyphs.
There are high emissions of VOCs in the Yakima Valley and these emissions are precursors for

ozone. The YRCAA has simply refused to address these problems.

A. 3. Foster comfort and convenience. The YRCAA has made public participation very

difficult for people who live in the Lower Yakima Valley. In some cases participation is
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impossible. In other cases citizens are simply unaware of opportunities because the agency does
not inform them. Citizen comfort is simply off the table as demonstrated by the many public

comments cited above.

A. 4. Promote economic and social development. The YRCAA has certainly promoted
economic development for large dairies. At the same time the agency makes it more difficult for
smaller dairies to compete. The fees charged for implementation of the Air Quality Management
Policy and Best Management Practices for Dairy Operations are about $0.08 per cow for a
10,000 dairy and $8.00 per cow for a 100 head dairy. (YRCAA 2013; YRCAA 2016). The air
pollution problems created by this industry make it highly unlikely that other industries will wish
to locate in the area. The YRCAA has declined to promote the use of solar panels for home
heating. Such an endeavor is not hard and would provide jobs, increase property values and

improve quality of life for citizens in the area.

A. 5. Facilitate the enjoyment of natural attractions. There are wonderful opportunities for
enjoying nature in the Lower Yakima Valley. These include:

e The Granger Cherry Festival

e Cinco de Mayo Celebrations

e Treaty Day Celebrations

e The Toppenish Rodeo

e Hiking along the ridges

e Boating, swimming and water skiing on the Yakima River

e Touring vineyards

e Sunnyside Sunshine Days

e The Harrah Fall Harvest Festival

e The Wapato Harvest Festival

e The National Dragster Challenge at Renegade Raceways

e School sporting events

e Family picnics
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Each of these events is severely and negatively impacted by putrid air. There are many stories
of families who will no longer visit their relatives in the Lower Yakima Valley because of the

smell.

A. 6. Prevent or minimize the transfer of air pollution (App. A) to other resources. The
YRCAA simply refuses to address the impact of reactive nitrogen on the land, the water, plant

and animal life. (Attachment 44)

A. 8. Educate and inform the citizens of Yakima Co. on air quality matters. The YRCAA
does not provide any outreach in the lower valley. The YRCAA provides no education and
information in Spanish and does not employee staff members who can communicate with the
Spanish speaking population. The YRCAA has endorsed media reports that tell Yakima County
residents that there is no health risk from ammonia in the air when the opposite is true. The
YRCAA provides no community education regarding aspects of global warming and climate

change that are significant for the Yakima Valley.

A. 9. Maintain accurate and current policies, regulations, and rules. The YRCAA does not
treat all industries the same. For years the agency pursued the control of dust from beef feedlots
and heifer operations. Policy discussions with the beef industry began in 1994 and a plan was
approved in 2002. However, dust control policy was not applied to dairy operations, the largest
source of dust from pens and corrals, until 2014 with the provisional acceptance of Air Quality
Management Policy and Best Management Practices for Dairy Operations. Close study of the
two policies shows that dust control strategies for the three classifications are not equal.

Neighbors of CAFO dairies state that the current dust control BMPs are not working.

As an example, here are the recommended Best Management Practices (BMPs) for particulate
matter with respect to feed management from the Air Quality Management Policy and Best

Management Practices for Dairy Operations:

1. Store feed in a weatherproof storage structure.

2. Remove spilled and unused feed from feeding area on a regular basis.
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3. Do not mix feeds during windy times. (Pages B-5, E-1, F-4, F-7 & G-1) The same
BMPs are cited many times but there are only three BMPs for this source of emissions

and feed management.

The Fugitive Dust Control Guidelines and Best Management Practices for Confined Beef

Cattle Feeding Operations and for Heifer Feeding Operations require:

And

A detailed Operation Plan for feed processing and handling that minimizes dust for the
following operations:

1. Hay chopping

2. Grain processing

3. Feed mixing, and

4. Feed handling (page 5)

Feed Processing and Handling BMPs

Dependence on the lack of wind to prevent the transport of dust has proven to be
ineffective and is not considered as an effective BMP without the use of one more other
BMPs to prevent emissions. Discontinuance of feed processing during unfavorable wind

conditions may be advisable if control at the point of emission is not effective.

Examples of BMPs:

* Capture and control equipment;

* Feed additives to increase moisture;

* Controlling the distance feed is dropped during loading;
* Enclosed processing and mixing;

* Enclosed storage, and

* Sequence of mixing. (page 12)

Factors to consider in selecting BMPs for feed processing and handling:

* Size and type of operation;
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* Cost of labor and equipment;
* Feeding requirements/practices;
* Criteria used to time maintenance work is critical to effectiveness;
* Ability to supplement with other BMPs, and
* Proximity of operation to property boundaries (page 12)
(YRCAA 2009a; YRCAA 2009Db)

B. PROCEDURES AND STANDARDS. Controlling air pollution through procedures,
standards, permits, and programs.

The YRCAA does not control air pollution, specifically PM» s, PM1o, Ammonia, Hydrogen
Sulfide and VOC'’s, from CAFO dairies in Yakima County. The YRCAA does not measure those
emissions and has no apparent intention to do so. (Attachment 16)

When these emissions come from barns, lagoons and ponds they are no longer fugitive
emissions. Best Available Control Technology (BACT) includes covers for lagoons and ponds. If
these practices were implemented as they could and should be, the emissions from lagoons and
ponds are no longer fugitive. YRCAA has an obligation to address these emissions under the
Federal Clean Air Act, the Washington Clean Air Act, Regulation 1 for the Yakima Regional
Clean Air Authority and WAC 173 — 460, Controls for New Sources of Toxic Air Pollutants.
(Attachment 53).

C. COMPLIANCE WITH ADOPTED STANDARDS. Ensuring compliance with all air
quality rules and standards, permits, and programs.

The YRCAA does not control air pollution, specifically PM» s, PMio, Ammonia, Hydrogen
Sulfide and VOC'’s, from CAFO dairies in Yakima County. The YRCAA does not measure those
emissions and has no apparent intent to do so. (Attachment 16)

When these emissions come from barns, lagoons and ponds they are no longer fugitive
emissions. Best Available Control Technology (BACT) includes covers for lagoons and ponds. If
these practices were implemented as they could and should be, the emissions from lagoons and

ponds are no longer fugitive. YRCAA has an obligation to address these emissions under the
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Federal Clean Air Act, the Washington Clean Air Act, Regulation 1 for the Yakima Regional
Clean Air Authority and WAC 173 — 460, Controls for New Sources of Toxic Air Pollutants.
(Attachment 53).

I. STATE IMPLEMENTATION PLAN (SIP). Fully complying with the SIP (App. B).
Changes in the SIP will be implemented through general rules or regulatory orders.

The YRCAA does not comply with these portions of the SIP. (U.S. EPA, 1995):

173-400-040 General Standards for Maximum Emissions.

All sources and emissions units are required to meet the emission standards of this
chapter. Where an emission standard listed in another chapter is applicable to a specific
emissions unit, such standard will take precedent over a general emission standard listed
in this chapter. When two or more emissions units are connected to a common stack and
the operator elects not to provide the means or facilities to sample emissions from the
individual emissions units, and the relative contributions of the individual emissions units
to the common discharge are not readily distinguishable, then the emissions of the
common stack must meet the most restrictive standard of any of the connected emissions
units. Further, all emissions units are required to use reasonably available control
technology (RACT) which may be determined for some sources or source categories to
be more stringent than the applicable emission limitations of any chapter of Title 173
WAC. Where current controls are determined to be less than RACT, ecology or the
authority shall, as provided in section 8, chapter 252, Laws of 1993, define RACT for
each source or source category and issue a rule or regulatory order requiring the

installation of RACT.

YRCAA fails to implement this WAC with respect to dairy operations. (Attachments 50, 51,
53 & 63). YRCAA does not mandate RACT for lagoons. YRCAA does not mandate RACT for
barns. In fact the recognized response to the large amounts of toxic gases produced in barns is to

ventilate them to the outside air. The amounts of these emissions often exceed the standards for
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hazardous air pollutants as demonstrated in the work performed by WSU (Ramirez — Dorronsoro
et al, 2010).
173 — 400 - 040 (5) Emissions detrimental to persons or property.

No person shall cause or permit the emission of any air contaminant from any source if it
is detrimental to the health, safety, or welfare of any person, or causes damage to

property or business.

Dairy operations in Yakima County do emit toxic air pollutants that are detrimental to

neighbors. (Attachments 29, 30, & 45)

173-400-107 Excess Emissions.

(3) Excess emissions which represent a potential threat to human health or safety or
which the owner or operator of the source believes to be unavoidable shall be reported to
ecology or the authority as soon as possible. Other excess emissions shall be reported
within thirty days after the end of the month during which the event occurred or as part of
the routine emission monitoring reports. Upon request by ecology or the authority, the
owner(s) or operator(s) of the source(s) shall submit a full written report including the
known causes, the corrective actions taken, and the preventive measures to be taken to

minimize or eliminate the chance of recurrence.

This is not done by Yakima County dairies and it is not required by YRCAA.

173-400-110 New Source Review (NSR).

(1) Applicability:

(a) A notice of construction application must be filed by the owner or operator and an
order of approval issued by ecology or an authority prior to the establishment of any new
source or emission unit or modification which is listed in WAC 173-400-100 or required
to obtain a permit under RCW 70.94.161.
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(3) Final Determination:

(a) Within sixty days of receipt of a complete application, ecology or the authority shall
either issue a final decision on the application or, for those projects subject to public
notice, initiate notice and comment procedures under WAC 173-400-171 on a proposed
decision, followed as promptly as possible by a final decision. A person seeking approval
to construct or modify a source that requires an operating permit may elect to integrate
review of the operating permit application or amendment required under RCW 70.94.161
and the notice of construction application required by this section. A notice of
construction designated for integrated review shall be processed in accordance with
operating permit program procedures and deadlines.

(b) Every final determination on a notice of construction application shall be reviewed
and signed prior to issuance by a professional engineer or staff under the direct
supervision of a professional engineer in the employ of ecology or the authority.

(c) If the new source is a major stationary source or the change is a major modification,
ecology or the authority shall submit any control technology determination included in a

final order of approval to the RACT/BACT/LAER clearinghouse maintained by EPA.

The SEPA Reviews that YRCAA approves for dairy construction in Yakima County do not
address emission of ammonia, hydrogen sulfide, or volatile organic compounds. (Attachments

50, 51, 53, 63, 65, 66, 67, 68, 69, & 70)

173-400-171 Public Involvement.

(1) Applicability.

Ecology or the authority shall provide public notice prior to the approval or denial of any
of the following types of applications or other actions:

(a) Notice of construction application for any new or modified source or emissions unit,
if a significant net increase in emissions of a ny pollutant regulated by state or federal law

would result; or
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(b) Any application or other proposed action for which a public hearing is required by
PSD rules; or

(c) Any order to determine RACT; or

(d) An order to establish a compliance schedule or a variance; or

(e) The establishment or disestablishment of a nonattainment area, or the changing of the
boundaries thereof; or

(f) An order to demonstrate the creditable height of a stack which exceeds the GEP
formula height and sixty-five meters, by means of a fluid model or a field study, for the
purposes of establishing an emission limitation; or

(g) An order to authorize a bubble; or

(h) Notice of construction application or regulatory order used to establish a creditable
emission reduction;

(1) An order issued under WAC 173-400-090 which establishes limitations on a source's
potential to emit; or

(j) Any application or other proposed action made pursuant to this chapter in which there

is a substantial public interest according to the discretion of ecology or the authority.

There are significant emissions from dairy operations in Yakima County (Attachments 50, 51,

& 53) and YRCAA has failed to provide opportunities for public involvement and comment as

exemplified in the failure to hold air quality hearings or address emission of criteria and

hazardous pollutants from dairy expansions. (Attachments 65, 66, 67, 68, 69, & 70).

Environmental Justice

The YRCAA has failed to provide equal protection to the poor and minority populations of

Yakima County. Environmental Justice is not served here with respect to air quality. People have

a choice about what food to eat and what water to drink. With respect to the air we breathe there

1s no choice.

A. Executive Order 12898 (Federal Register, 1994) says:

To the greatest extent practicable and permitted by law, and consistent with the principles

set forth in the report on the National Performance Review, each Federal agency shall
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make achieving environmental justice part of its mission by identifying and addressing,
as appropriate, disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-income
populations in the United States and its territories and possessions, the District of
Columbia, the Commonwealth of Puerto Rico, and the Commonwealth of the Mariana

Islands.

B. With respect to Title VI of the 1964 Civil Rights Act the Department of Justice (n.d.)

states:

If a recipient of federal assistance is found to have discriminated and voluntary compliance
cannot be achieved, the federal agency providing the assistance should either initiate fund
termination proceedings or refer the matter to the Department of Justice for appropriate legal
action. Aggrieved individuals may file administrative complaints with the federal agency that
provides funds to a recipient, or the individuals may file suit for appropriate relief in federal
court. Title VI itself prohibits intentional discrimination. However, most funding agencies have
regulations implementing Title VI that prohibit recipient practices that have the effect of

discrimination on the basis of race, color, or national origin.

1. YRCAA has conducted business in secret meetings with members of the dairy industry.

Planning and formative meetings for the Air Quality Management Policy and Best Management

Practices for Dairy Operations were not open to the public and, on least one occasion were held

at a private residence behind No Trespassing signs.

2. YRCAA does not provide education and information to the Spanish speaking community in

Yakima County and does not provide the same level of service to people who live in the southern

portion of the county.

3. YRCAA demands payment from the Cities of Harrah, Wapato, & Toppenish and from
Yakima County for the 31,000 people who live on the Yakama Reservation but provides no

services to those people.
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Request

The YRCAA receives funding from the U.S. Environmental Protection Agency (EPA). We
respectfully ask the EPA to withdraw funding from YRCAA in accordance with Title VI of the
1964 Civil Rights Act.

Respectfully,

The Friends of Toppesish Creck

White Swan, WA 98952

cc. YRCAA, Washington State Dept. of Ecology
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FriemdSKl Loppenish @il

June 10, 2016

Velveta Golightly-Howell

Director of the Office of Civil Rights
U.S. Environmental Protection Agency
Mail code 1201A

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Director Golightly-Howell,

The Friends of Toppenish Creek (FOTC) is a 501 C (3) non-profit environmental advocacy
group in south central Washington State where air pollution threatens public health. In our
community air quality issues are addressed by the Yakima Regional Clean Air Agency
(YRCAA) under authority of the Revised Code of Washington, RCW 70.94; the Washington
State Implementation Plan (SIP) for the Yakima Regional Clean Air Agency (US EPA, 1995);
and Regulation 1 of the Yakima Regional Clean Air Authority (YRCAA, 2002). The YRCAA
has discriminated against low income and minority people in Yakima County for many years.
Now that agency is approving faulty information that tells the public there is no health risk from
ammonia air pollution. The YRCAA receives funding from the U.S. Environmental Protection
Agency (EPA). We respectfully ask the EPA to withdraw funding from YRCAA in accordance
with Title VI of the 1964 Civil Rights Act.

This is a letter of complaint. In the pages that follow we will show that the YRCAA:

1. Does not provide the same level of service to people who live in the southern half of Yakima

County as it does to those who live in the northern half of the county.

2. Has refused citizen requests to take reasonable actions that would mitigate dangerous air

pollution.





3. Has resisted citizen participation in policymaking and has failed to follow through with

promises to include citizens in substantive policy discussions.

4. Does not employ people with the requisite credentials to analyze and address major air

pollution problems.

5. Does not provide information to non-English speaking populations in language they can

understand.

6. Has participated in a campaign to misinform the public and intentionally leads the public to

believe that air quality is safe when, in fact, it is often unsafe.

Sincerely,
Friends of Toppeniok Creek

Friends of Toppenish Creek

U!lte !wan, !A !!!!!
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June 10, 2016

Maia Bellon

Director WA State Dept. of Ecology
300 Desmond Drive SE

Lacey, WA 98503

Dear Director Bellon:

The Friends of Toppenish Creek (FOTC) is a 501 C (3) non-profit environmental advocacy
group in south central Washington State where air pollution threatens public health. In our
community air quality issues are addressed by the Yakima Regional Clean Air Agency
(YRCAA) under authority of the Revised Code of Washington, RCW 70.94; the Washington
State Implementation Plan (SIP) for the Yakima Regional Clean Air Agency; and Regulation 1
of the Yakima Regional Clean Air Authority.

The YRCAA has failed to protect public health and the environment. This letter is a request to
the WA State Dept. of Ecology for a formal review of the YRCAA under RCW 70.94.405 Air
pollution control authority—Review by department of program. The purpose of the requested
review is to “determine whether or not the air pollution prevention and control program of such
authority is being carried out in good faith and is as effective as possible.” Our rationale is

described in the pages that follow.

Respectfully,
The Friesds of Topperiok Creck
e S

White Swan, WA 98952





cc. Yakima Regional Clean Air Agency

U.S. Environmental Protection Agency
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Overview

There is a 360 square mile area in the Lower Yakima Valley with about 60 industrial sized
dairies and over 110,000 milk cows. The Darigold Plant in Sunnyside, WA has recently
expanded their processing capacity from 5 million to 8.5 million pounds of milk per day. This
will require milk from 152,000 high producing cows. Dairy operations also require calf rearing
facilities (only half are female), replacement heifers, dry cows, and bulls, thus substantially
increasing the total number of animal units. There is a feedlot in Sunnyside with capacity for

100,000 head of beef cattle. There are approximately 300,000 animal units in the area.

Dairies in this area store manure (urine and feces) in multi-million gallon, uncovered lagoons.
Each high producing milk cow produces as much manure as 18 to 25 human beings. This means
that, based on milk cow numbers alone, this 360 square mile area has the equivalent of a city
with a population of 1.8 to 3.8 million people and no sewage treatment system. (WA Dept. of
Ecology, 2010). Mixing feces and urine, an inevitable consequence of keeping many animals in
close quarters, promotes the formation of ammonia. Besides the dangers from ammonia by itself,
this air pollutant contributes substantially to the formation of fine particulate matter (PM 2.5).

Yakima County is at risk for non-attainment due to high PM 2.5 readings. (YRCAA, 2016)

The preferred methods of manure disposal are land application and composting. Either
method results in a loss of over half the ammonia in manure to the ambient air. (Rotz, 2004).
Rates of emissions vary depending on adherence to best management practices (BMPs). Under
optimal conditions there is still emission of toxic air pollutants and greenhouse gasses. Three
milk cows maintained under best management will emit 50% more pollutants than two milk

cows maintained in the same conditions.

A 2010 study by scientists at Washington State University measured emissions of air
pollutants from two well-managed dairy barns in the Lower Yakima Valley. This study looked at
only one aspect of dairy management — barns where milk cows are housed and maintained in one
type of dairying — but the results are informative. The researchers found ammonia emissions of
about 45 lbs per cow per year, hydrogen sulfide emissions of .87 to .92 Ibs per cow per year and

volatile organic compound emissions of 42 to 83 lbs per cow per year. Other studies have





addressed the additional emissions from lagoons & ponds; from land application of manures.

(Ramirez — Dorronsoro et al, 2010; Rotz, 2004).

These numbers tell us that industrial dairies in the Lower Yakima Valley should be reporting
emission of hazardous air pollutants and toxic air pollutants according to RCW 70.94.161, WAC
173-400-110, WAC 173-400-150 and Regulation 1 of the Yakima Regional Clean Air Agency
Article 4.

A 2014 University of Washington study of asthmatic children in the Lower Yakima Valley
found, “that ambient ammonia concentrations were elevated in the southern half of the Yakima
Valley where most AFO’s were located. At the monitoring site with the highest density of
surrounding AFO’s, the 75th percentile of 24-hour ammonia concentrations was 101 pug/m?,

exceeding the EPA reference concentration for chronic inhalation exposure of 100 pg/m-°.

(Loftus et al, 2015)

Nevertheless, the Yakima Regional Clean Air Agency contributed to and defends reports in
local newspapers that declare, “Study Finds Low Ammonia Emissions at Area Dairies” and
“Although research reveals small amounts of ammonia emissions from farms, experts say these
emissions are insignificant and do not pose an overall threat to public health.” (Attachment G).
There is a pattern, as we will show, of believing assertions from animal agriculture regarding
human health and rejecting the conclusions of others who devote their careers and lives to the

study of medicine and public health.

According to the Washington State Department of Health (2016), for large counties,
Yakima County has the highest rates for asthma hospitalizations, hospitalizations due to

myocardial infarction and for preterm births. For the period from 2010 to 2014:

e Only Lincoln County has a higher rate of hospitalizations for asthma
e Only Lewis and Columbia Counties have higher rates of hospitalization for MI

e Only Adams County has a higher percentage of pre-term births

All three of these markers of public health have been related to higher levels of PM 2.5 in

many, many peer reviewed research studies. (Please see Attachment R, a listing of the literature)





Pro dairy initiatives, statements, actions and failures to act have become such a major part of
YRCAA daily operations that citizens no longer believe government protects us, our children,
and the many vulnerable adults who live in Yakima County. Bias on the part of YRCAA has
morphed into collusion. This is especially appalling given that many of the victims are low
income people who often speak limited English and have few resources to defend themselves.
The Friends of Toppenish Creek are not rich either. We cannot afford attorneys but we will do
our best to state the legal reasons why Ecology should investigate YRCAA under RCW
70.94.405 Air pollution control authority—Review by department of program.

RCW 70.94.405

Air pollution control authority—Review by department of program.

At any time after an authority has been activated for no less than one year, the
department may, on its own motion, conduct a hearing held in accordance with chapters
42.30 and 34.05 RCW, to determine whether or not the air pollution prevention and
control program of such authority is being carried out in good faith and is as effective as
possible. If at such hearing the department finds that such authority is not carrying out its
air pollution control or prevention program in good faith, is not doing all that is possible
and reasonable to control and/or prevent air pollution within the geographical area over
which it has jurisdiction, or is not carrying out the provisions of this chapter, it shall set
forth in a report or order to the appropriate authority: (1) Its recommendations as to how
air pollution prevention and/or control might be more effectively accomplished; and (2)
guidelines which will assist the authority in carrying out the recommendations of the

department.

Definition — Good Faith

The meaning of good faith, though always based on honesty, may vary depending on the
specific context in which it is used. A person is said to buy in good faith when he or she

holds an honest belief in his or her right or title to the property and has no knowledge or

reason to know of any defect in the title. In section 1-201 of the Uniform Commercial

Code good faith is defined generally as «honesty in fact in the conduct or transaction





concerned." Article 2 of the U.C.C. says «good faith in the case of a merchant means
honesty in fact and the observance of reasonable commercial standards of fair dealing in
the trade." Similarly, Article 3 on negotiable instruments defines good faith as «honesty
in fact and the observance of reasonable commercial standards of fair dealing," a
definition which also applies to the provisions of Article 4 on bank deposits and
collections and Article 4A on funds transfers. The U.C.C. imposes an obligation of good
faith on the performance of every contract or duty under its purview. The law also
generally requires good faith of fiduciaries and agents acting on behalf of their principals.
There is also a requirement under the National Labor Relations Act that employers and

unions bargain in good faith. (Lawyer.com, n.d.)

Definition — Effective

Effectiveness: The closeness of actual results achieved to meeting expectations.
Effectiveness ignores expenditure, while efficiency measures worth of results. Efficiency
is weighing results against costs over time, and effectiveness is weighing expectations

against results over time. (Black’s Law Dictionary online, n.d.)

Yakima Regional Clean Air Agency Mission Statement

According to the YRCAA website, this is the agency mission:

Our mission is to protect the people and the environment of Yakima County from the
effects of air pollution. The Yakima Regional Clean Air Agency is committed to
achieving and maintaining healthful air quality throughout our jurisdiction. This is
accomplished through a comprehensive program of planning, regulation, enforcement,
technical innovation, and promotion of the understanding of air quality issues.

As part of our clean air strategy, we do the following:

e Adopt rules that limit pollution, issue permits to ensure compliance, and inspect

pollution sources.





e Administer an Agricultural Burning Plan to preserve air quality in Yakima
County, protect public health and safety, and to ensure agricultural burning, as
may be necessary, continues in a safe, regulated fashion.

o Inventory and assess the health risks of toxic air emissions.

e Monitor the county's air quality with a variety of air quality monitoring stations.

e Prepare Clean Air Plans to identify how much pollution is in our air, where it
comes from, and how to control it most effectively.

e Analyze the air quality impact of new businesses and land development projects.

e Respond to public complaints and inquiries.

o Work with other government agencies to ensure their decisions coordinate with
good air quality programs.

o Help individuals and businesses understand and comply with federal, State, and
local air pollution control laws.

o Inform the public about air quality conditions and health implications.

e Issue permits to build, alter and operate equipment to companies under our

jurisdiction that either cause, contribute to, or control air pollution.

YRCAA does not follow the Agency’s Mission Statement — YRCAA is Ineffective

1. Adopt rules that limit pollution, issue permits to ensure compliance, and inspect
pollution sources. The agency has not enacted rules or issued permits that limit the emission of
hazardous and toxic air pollutants, specifically ammonia, methane, nitrous oxide, oxides of
nitrogen, hydrogen sulfide and various volatile organic compounds from large Yakima County
dairies. This failure to act has taken place in spite of the knowledge that Yakima County dairies
emit these chemicals in amounts that exceed statutory guidelines. (Ramirez-Dorronsoro et al,
2010; Ad Hoc Committee on Air Emissions from Animal Feeding Operations, Committee on
Animal Nutrition, & National Research Council, 2003). In fact Regulation 1 for the Yakima
Regional Clean Air Agency Appendix L (2002) specifically lists these chemicals as recognized
hazardous air pollutants. YRCAA has the delegated responsibility for implementing WAC 173 —

460 which states the acceptable source impact level (ASIL); the small quantity emission rate





(SQER); and de minimis emission values for these pollutants. These pollutants are measureable
when they come from landfills and they are measureable when they come from barns and

lagoons.

2. Administer an Agricultural Burning Plan to preserve air quality in Yakima County,
protect public health and safety, and to ensure agricultural burning, as may be necessary,
continues in a safe, regulated fashion. The YRCAA admonishes citizens who use wood for
home heating that the wood must contain no less than 20% moisture. The agency even suggests
that citizens purchase a meter so they can check the moisture content of their firewood. .
(YRCAA, 2015, page 11). Meanwhile entire orchards are bulldozed and burned after only a

month of drying time.

3. Inventory and assess the health risks of toxic air emissions. YRCAA has refused repeated
requests by citizens to conduct air monitoring or estimation of amounts of toxic air emissions
from Yakima County dairies in spite of the fact that measurements have been successfully
performed in Yakima County dairy barns by scientists from Washington State University.
(Ramirez — Dorronsoro et al, 2010). YRCAA has no one on staff with expertise in medicine or
public health and has refused repeated citizen requests to work with experts in these specialties

in order to evaluate the increased risks to Yakima County residents.

On one occasion, during the Dec. 8, 2011 board meeting for the YRCAA, citizen_

told Director Gary Pruitt, “I’m concerned that you haven’t addressed the human health issue.”
Mr. Pruitt replied, “It’s not our job.”

4. Monitor the county's air quality with a variety of air quality monitoring stations.
YRCAA has a history of refusing to monitor air quality in the Lower Yakima Valley and relying
on a Federal Reference Monitor (FRM) in the middle of the City of Yakima to evaluate air
quality for the people who live south of Ahtanum Ridge and the Rattle Snake Hills. A monitor
was finally placed in Sunnyside in 2014 and it broke down. In the fall of 2015 YRCAA placed
another FRM monitor in Sunnyside for a six month trial period. On one occasion that monitor
was non-functional for ten days waiting for YRCAA to replace a battery. This is the sum of

agency activity in the Lower Yakima Valley.

10





Nancy Helm, EPA Region X Tribal Air Team Lead has stated, in an e-mail to Yakima Valley
citizen_ “I don’t think I have ever seen an air quality problem solved without
first characterizing it using monitoring data and other observations.” We are still at the starting
block. After 20 plus years we have only begun to collect very basic data. The question to ask is

this, “Who benefits from this failure to act?”

YRCAA has refused to give credence to air monitoring that was done by citizens in the period
between 2005 and 2007 with a state of the art portable monitor that collected data showing high
levels of pollutants in homes near dairies. The monitoring system that the citizens used is the
same as the system subsequently used by the National Agricultural Air Emissions Study.
YRCAA has ignored air monitoring data gathered by the University of Washington in a 2014
study of asthmatic children. (Loftus et al, 2015; Loftus, 2014). YRCAA has ignored air
monitoring data from John Hopkins University that found bovine allergens in homes near dairies.

(Williams et al, 2011).

YRCAA has refused repeated requests from citizens to monitor for ammonia, volatile organic
compounds, ozone, and hydrogen sulfide. We find no evidence that YRCAA or the Yakima
Health District monitor for criteria pollutants at the boundaries of dairy composting operations,
or impose air quality guidelines as required by WAC 173 — 350 — 220 (1) (c), WAC 173-350-220
(3) (a), WAC 173-350-220 (3) (b), WAC 173-350-220 (3) (d) and WAC 173-350-220 (4) (a). If
they do follow these requirements, which we seriously doubt, there is no evidence that the

gathered data is included in analysis using “a variety of air quality monitoring stations”.

5. Prepare Clean Air Plans to identify how much pollution is in our air, where it comes
from, and how to control it most effectively. YRCAA refuses to do this. In the fall of 2015 the
Friends of Toppenish Creek approached YRCAA with a request to address, categorize, quantify
and analyze agricultural air emissions. (See attachment A). YRCAA declined to do this and

declined an offer of assistance from FOTC. (See Attachment B).

It is possible that YRCAA does not have the capacity to do this. Currently there are only two
staff member with training in environmental science: Dr. Hasan Tahat, an environmental

engineer and a new hire with a Master’s Degree in Environmental Science. When _
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Executive Director for FOTC, talked to the board about increases in reactive nitrogen in the
atmosphere and climate change Director Pruitt dismissed her concerns and stated that 78% of the
ambient air is nitrogen and it has never caused problems. (Hear tape of YRCAA Board Meeting,

August, 2015).
6. Analyze the air quality impact of new businesses and land development projects.

YRCAA participates in State Environmental Protection Act (SEPA) reviews for Yakima
County zoning and permit applications under Title 19 of the Yakima County Code. In 2016 there
have been six applications from dairy operations. Some of the applications have been approved.
The dairy Environmental Impact Statements (EIS) uniformly provide the same information when
asked to describe air emissions: “During construction equipment motor exhaust, limited fugitive
soil dust. During normal operations, some fugitive feed and soil dust, equipment motor exhaust,
and emissions associated with animals. No identified changes from previous activities.” There is
absolutely no mention of ammonia, methane, nitrous oxide, oxides of nitrogen, hydrogen sulfide
and various volatile organic compounds. It appears that YRCAA does not inform Yakima
County about requirements to address these pollutants under WAC 173 — 460. (Yakima County,
2016).

We find no evidence that YRCAA performs a New Source Review of dairy operations as
required by Regulation 1 of the Yakima Regional Clean Air Agency Article 4, Yakima Regional
Clean Air Agency Administrative Code Part B Section 6, the Washington State Implementation
Plan (SIP) for the Yakima Regional Clean Air Agency and WAC 173 —400 — 110.

7. Respond to public complaints and inquiries (A): Here is an example of how YRCAA

responds to citizen complaints:

On Thursday, April 7, 2016 at 8:04 PM -f of Moxee called in a complaint of horrible
odors at his home near the -Dairy in Moxee. The call went to voice mail. Apparently
YRCAA staff did not listen to voice mails during normal business hours on the following day,

Friday, April 8.
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On Saturday, April 9 at 6:10 PM -rleft another message stating that the odors were
still horrible.

Both messages were recorded as received at 8:00 AM on Monday, April 11, four days and

two days after the events.

According to YRCAA complaint records 3256 and 3257 (Attachment C) the first complaint
was investigated on Monday, April 11 at 3:00 PM, four days after the event and the second
complaint was investigated on Tuesday April 12 at 3:00 PM, three days after the event.

The investigator on April 11 recorded an odor level of 2 using a “sniff” test, and assigned the
case a Response Level 4 which means,
Site inspection not required. Correspond with the source to advise of the complaint, to
inform of the applicable rules and to discuss the potential for enforcement action. A
phone call or a fax may be helpful but, it should be followed up in writing. (Attachment
D, YRCAA Code B, Page 5-6)

On Tuesday, April 12 at 8:38 AM _balled in a complaint to YRCAA regarding
the odors she experienced while visiting the -around 5:00 PM on Saturday, April 10.

The 3 PM investigation on April 12 was conducted by Keith Hurley, Kelsey Sanford and
_ from YRCAA accompanied by dairyman, _ They recorded an
odor level of 2 on the property and stated that odor was undetectable at the property line. The
investigators did not visit the -home where the complaint originated, where there is
evidence of fecal dust and flies. They did not talk to the complainant. Instead they traveled to
_' home on top of the hill and again recorded no odor. Again the complaint was

assigned a Response Level 4.

Please note that dairy odors wax and wane depending on farm activities and weather
conditions which are not recorded in YRCAA complaints. In the evening of April 12, the same
day as the second investigation, -called in a complaint and left a message on the
answering machine of one of the three investigators, _ On April 13, she sent an

e-mail message that said, in part,
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In my foncon to your office on Tuesday, 4.12.16, I also mentioned that it would be nice if
you would respond to a courtesy return phone call to me, as your phone message
indicates that you will 'get back' to the caller....to date - I have never received a phone call

(or visit) in regards to your (or anyone at YRCAA) investigation of my complaints.

- did receive an e-mail response this time. The reply told her that the man she
contacted, _ was no longer a complaint investigator. In fact he had not been a

complaint investigator since 2014.

Over a period of 16 years, during which time the - have made numerous complaints
about odors and flies and manure spraying during high winds, YRCAA has never visited their
home. The -< believe that the intense odors are due to toxic chemicals in the air with a very
real potential to exacerbate health problems. YRCAA has never tested the air to rule out
hazardous pollutants. According to the flow chart on page 5-6 of YRCAA code B, a health
related complaint in progress requires a Response Level 1 defined as, “Attempt same day site

inspection. Request backup if not available for same day response.”

Another valley resident, _palso lives near a dairy. -has complained

repeatedly over a period of 19 years and YRCAA has only visited his home once, when

investigators were lost and could not find an illegal fire.

According to Yakima Regional Clean Air Agency Administrative Code Part B, Sections I

through II investigator are expected to gather evidence:

5.8 Evidence

Evidence is the data used by the Agency to support or establish the truth of an allegation.
It can be any information or proof which clarifies or helps establish the truth. During the
course of an inspection, compliance staff may make observations, conduct interviews,
obtain statements, obtain or copy documents, take photographs and collect samples. All
of these may become evidence. There are five different types of evidence:

a. Testimonial

14





Observations made from personal knowledge, derived from a person's sense of smell,

touch, sight. taste or hearing:

b. Direct

The object, item or thing itself (e. g., physical material samples);

c. Documentary

A document having significance due to its content (e. g., reports, logs, notifications,
manuals);

d. Demonstrative

Something other than the above which is prepared or selected to support, illustrate or
otherwise make some fact clearer or easier to understand (e. g., photographs, diagrams,
maps, summaries, video tapes); and

e. Judicially Noticed

Matters about which there could be no dispute and become evidence by virtue of their
being officially noticed by an administrative or court judge (e. g., YRCAA regulations,

scientifically accepted facts, geographic locations, matters of common knowledge).

5.8.1 Evidence Collection

An inspection is the process whereby evidence is legally collected and documented. The
Agency's case is dependent on the evidence gathered during an inspection. It is
imperative that sufficient evidence be gathered to support a finding and that all pertinent
circumstances supporting a compliance determination be clearly documented in the body
of an inspection report. Responsibilities in the collection of evidence include:

a. Substantiating facts with items of evidence, including samples, photographs, copies of

documents, statements from witnesses and personal observations;

b. Collecting evidence in a manner that can be substantiated in legal proceedings;

c. Documenting the collection of supporting evidence in a clear and detailed manner; and
d. Maintaining the chain of custody and integrity of physical samples.

The following sections are divided into the first four of five types of evidence discussed
previously (judicially noticed evidence is only substantiated by courts of law). In each
section the most common forms of evidence collection are addressed along with

procedures for collection, preservation and documentation. (Emphasis added)
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It is informative to view tapes from the March 8, 2012 meeting of the YRCAA Board of
Directors. At that meeting - brought dated pictures that clearly depicted a dairy in his
neighborhood that violated best management practices (BMPs) including spraying manure into
the air during high winds. He shared the pictures with the board and this was the reply from
Chairman, Tom Gasseling: “The problem for me with the pictures is, quite frankly, I don’t know

what they are. You can tell me what it is. I can’t tell if it is shit, sawdust, or what is blowing.”

7. Respond to public complaints and inquiries (B): Public comments received regarding the

draft Air Quality Management Policy and Best Management Practices for Dairy Operations are

enlightening. For example:
I am a farmer residing and operating in the western end of Benton County. I spend a great
deal of time doing business in and out of the eastern end of Yakima County and, as a
result, travel past several 500+ cow dairy operations. It is with significant pleasure that I
come to realize you and the YRCAA are trying to address the issue of emissions from
these operations. I have repeatedly experienced such overwhelming ureaic emissions
along the county road as to cause me concern over whether I was even going to manage
to exit the other end of the cloud. In my personal opinion these emissions are often so bad
as to present a driving hazard. I would like to point out that these experiences came in
direct connections with the sprinkler application of liquid wastes at the dairy sites.
Somehow that aeration process or the spraying of that waste through the circulating air
and especially during the warmth of Summer exacerbates the already bad situation at
hand. These experiences have only served to make me wonder how people living in
homes within such emission areas can even tolerate it. Their lives and fortunes have been
affected in many instances. In light of a general acceptance of the issue of people
suffering from second hand smoke from a cigarette smoker, we definitely face a situation
with these dairy emissions of something far more hazardous to the health. I would leave it
to your expertise to address the greater issues but offer this letter as a suggestion that all

sprinkler application of liquid wastes be ended as a matter of public health, itself.

Many more, similar comments are available in Attachment H. YRCAA ignored them.
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8. Work with other government agencies to ensure their decisions coordinate with good air
quality programs. Air quality significantly impacts human health. We see no evidence that
YRCAA works closely with the Yakima Health District or the WA State Dept. of Health. In fact,
when citizens requested a ban on spraying manure into the air during inversions YRCAA

invited/notified the following groups/agencies about public meetings:

e Two people from the Dept. of Ecology

e Two people from WSDA

e Two people from EPA

e One person from the South Yakima Conservation District but no one from the North
Yakima Conservation District

e One person from the Whatcom County Conservation District

e People from other WA State Clean Air Agencies

e Mayors from Yakima County

e Yakima County Commissioners

e  One person from WSU

YRCAA did not notify/invite anyone from

e The Yakima Health District

e The American Lung Association

e The Yakima Valley Farmworkers Clinics
e The Yakima Neighborhood Health Clinics
e The Yakima County Medical Society

e The Yakima Valley Nurses Association

e The Yakama Nation

¢ Indian Health Services

e The WA State Dept. of Health

e The University of Washington

e The Lung and Asthma Center of Central Washington

e Yakima Pediatrics Associates
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e The Pacific Northwest Medical School

e Heritage University (Attachment F)

Most members of the public believe that dairy pollution issues are well managed by the
Washington State Department of Agriculture (WSDA) Dairy Nutrient Management program
(DNMP). Dave Caprille, the former public relations officer for YRCAA, once told members of
the Friends of Toppenish Creek that nutrient management plans (NMPs) and Natural Resources
Conservations Services (NRCS) guidelines address air quality issues. In truth those programs
primarily look at water issues. In addition the DNMP has no enforcement authority.
(Attachments E & G). The fact that Mr. Caprille did not know this speaks to the agency level of

understanding regarding dairy management issues.

9. Inform the public about air quality conditions and health implications. Some major air
quality research has been done in Yakima County. For example, in 2014 the Washington State
Dept. of Ecology published The Yakima Air Wintertime Nitrate Study (YAWNS) Final Report.
This study analyzed unexpectedly high levels of nitrate particulate matter in South Central
Washington during winter months. The study found (page 5) that
High ammonia emissions from agricultural sources in the area lead to elevated
atmospheric concentrations, which drives virtually all available nitric acid into the
particulate phase, and results in a condition where any additional nitric acid production

would lead directly to greater particulate nitrate levels.

Aside from a single presentation at an YRCAA board meeting and one article in the Yakima
Herald Republic there has been no further publicity or discussion. Air winter nitrates are not

discussed at YRCAA board meetings and are not discussed in any of the YRCAA work groups.

As noted above, some important asthma related research has been conducted in Yakima
County. This research is not discussed either. Neither the YAWNS study nor the asthma research

appears on the YRCAA web page. There are no presentations to interested or impacted groups.

However, YRCAA found the time to contribute to an article entitled Study Finds Low
Ammonia Emissions at Area Dairies that appeared in both the Toppenish Review Independent

and the Yakima Business Times. There was no cited author so the Friends of Toppenish Creek
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contacted editor Randy Luvaas. Mr. Luvaas stated that the article was approved by YRCAA and
WSU. The second paragraph of the article states:

The Yakima Regional Clean Air Agency continues to work on improving air quality
with local residents and businesses, including farms. Although research reveals small
amounts of ammonia emissions from farms, experts say these emissions are insignificant

and do not pose an overall threat to public health.

To date YRCAA has refused to clarify for the public that there is a very real public health
threat from atmospheric ammonia in the Yakima Valley. In fact when _ a long time
nurse and doctoral student of public health tried to educate board member and County
Commissioner Rand Elliott about the difference between OSHA and NIOSH work place

standards and minimum risk levels (MRL) for the general public he replied,

., it seems to me you are taking exception to the claim that ambient ammonia is not a
health hazard. It appears to me the article bases that claim on the work of Pius Ndgwa of
WSU. At least from the article, he seems qualified to make such a statement. The fact

you disagree does not disprove his claim. [ don’t see any need for further action at this

time.
Policy for Beef Emissions but not for Dairy Emissions

In 1993 YRCAA developed a policy for dust management in Beef Feedlots. In 2001 the
agency developed a similar policy for emissions from calving and dairy heifer feeding
operations. For over 20 years beef producers were subject to registration and monitoring while

dairies were not. In our opinion Section 12 of the Washington State Constitutions applies:

SECTION 12 SPECIAL PRIVILEGES AND
IMMUNITIES PROHIBITED. No law shall be passed granting to any citizen, class of
citizens, or corporation other than municipal, privileges or immunities which upon the

same terms shall not equally belong to all citizens, or corporations.
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Since 2011 YRCAA has been developing an 4ir Quality Management Policy and Best
Management Practices for Dairy Operations. There are provisions in this policy for dust
management in dairy feedlots. The provisions are less stringent than those for beef feedlots. For
example, beef feedlots are required to confine their animals in even smaller spaces during
evening hours to prevent running, playing and generating dust. Beef feedlots are required to
spray corrals with water to keep the dust down. Dairy feedlots are not required to follow either of

these practices. (YRCAA, 1993, 2001, 2013)
Rule Making — Ban on Manure Spraying

In early 2013 a group of citizens submitted a petition with fifty signatures that asked YRCAA
to “adopt a regulation, pursuant to its authority under the Washington Clean Air Act, to prohibit
all dispersal and land application of manure and effluent during any burn ban.” (Attachments 1, J,

K &L)

Upon receiving the petition the YRCAA promptly posted the names and locations of all who
signed it on the agency web site. The petition was accompanied by a list of over a hundred pieces
of research that document the adverse health effects due to air pollution near concentrated animal

feeding operations. (Attachment M). This list has never been posted on the agency web site.

In June, 2013 Director Gary Pruitt recommended to the YRCAA Board that they should deny
the petition. (Attachment N). He said that he had consulted with the Washington State

Department of Agriculture and the South Yakima Conservation District and concluded that:

1. No specific statutory authority exists for YRCAA to prohibit any activity, which isn’t already
prohibited within an applicable statute, other than certain wood stove use and certain outdoor
burning;

2. The Dairy Nutrient Management Act regulates the land application of manure which must be
made at agronomic rates (applying the right amount, at the right time, in the correct location,
using the right source);

3. No evidence exists which would support the rationale that emissions from land application
are sufficient to cause adverse health effects during periods when burn bans are in effect;

4. Such a rule could cause groundwater problems due to inadequate storage and subsequent
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excessive precipitation; and
5. Such a rule could cause an unreasonable economic burden if manure had to be transferred to

others and commercial fertilizer purchased to replace it.

We do not understand how the rule could cause the excessive precipitation cited in item 4.
Please note that there is abundant evidence that shows manure is not applied at agronomic rates
in the Yakima Valley. (Tebbutt Law, 2014). Mr. Pruitt did not consult with any experts on
human health and ignored the 106 health related documents submitted by the petitioners.
(Attachment M).

The YRCAA convened two public meetings to discuss the issue. The agency sent invitation
letters to the fifty petitioners, over fifty dairymen and about fifty other “interested parties”.
(Attachment F). There were no letters of notification to the people who live near dairies. The
YRCAA did not publicize the meetings in the Spanish speaking media so the Friends of
Toppenish Creek paid for notices in the newspaper, El Sol, and sound bites on Radio KDNA, La
Voz Del Campesino. There were no invitations to the Yakima Health District, to health care
providers, to the Department of Health or to scientists from the universities who study the impact

of agricultural air pollution on human health.
The YRCAA authored a discussion paper for the meetings that said,

It is not certain that the rule is needed and it is assumed as to what it might accomplish.
Since there is a very low probability that land application would occur during the times

burn bans are declared, very little might be accomplished by the rule. (Attachment Q)

Sometime in August, 2015 the Washington Dairy Products Commission sent the YRCAA a
letter and literature review authored by Dr. Nichole Embertson of the Whatcom Conservation
District. (Attachment O). The paper was posted on the YRCAA website. It reviewed forty pieces

of research and concluded:

Limited data is available on the direct effects of land application of dairy manure on
public (not worker) health, but data extrapolated from studies looking at emission rates of
ammonia, dust (including bioaerosol), and odor from land application methods,

OSHA.NIOSH exposure limit thresholds, and dairy manure application practices in
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Yakima, concludes that there is likely no significant benefit to public health from
exclusions of land application of dairy manure in the Yakima Region, particularly during
burn bans. Of the emissions from land applied dairy manure that have the potential to
effect (sp) local atmospheric conditions and communities, only ammonia is of
significance due to its potential to react with nitrous (?) and sulfuric acids in the
atmosphere to chemically form PM; s. Of lesser significance is course (sp) particulate
matter and odor which tend to be either low due to the moisture content and application
methods of manure or not a substantiated threat to human health in the Yakima Regions,
respectively. It is recommended that the use of best available land application practices
continue to be employed with land applying manure in the Yakima Region to reduce any

excess emissions.

There were many, many inaccuracies in the Literature Review. (See Attachment P for
rebuttal). For example, “. . . manure is not typically applied from November to February to the
crops grown in dairy production in Yakima, WA.” This is simply untrue. Year round application

is one of the main reasons that citizens requested a ban on manure spreading during inversions.

Dr. Embertson stated, “Downwind measures of ammonia from applied manure rarely exceed
concentrations in parts per billion (ppb) (Williams et al, 2011)”. The referenced study had
nothing to do with wind direction or manure application. It did not even mention these
parameters. Dr. Williams, the study lead author, states, “This does not represent my work.”

(Personal conversation, Aug. 2013).

Here is a timeline for the Sequence of Events re Petition to Ban Manure Spraying
April 29, 2013 Letter from Attorney George Fearing to YRCAA
May 31, 2013 Letter of Clarification from George Fearing to Gary Pruitt
June 6, 2013 Executive Memorandum to the YRCAA Board of Directors re Petition
June 18, 2013 Pre Proposal Statement of Inquire CR 101 from Gary Pruitt

July 3, 2013 Mailing to dairymen, petitioners and certain interested parties
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July 11, 2013 Presentation to YRCAA Board of Directors by Attorney Brian Davis on behalf of

petitioners
July 24, 2013 Public Meeting in Union Gap
July 30, 2013 Public Meeting in Granger

August 12, 2013 Executive Director tells the YRCAA board of Directors that he sent a letter to
petitioner stating that the Board has ceased the rulemaking process in accordance with RCW

34.05.335.

Sept. 4, 2015 Director Pruitt actually sends letter to petitioners.

Rule Making Requirements according to the Yakima Regional Clean Air Agency
Administrative Code Part B

Section 8 Planning, Part 8.1 Preface of administrative Code Part B provides a process for

developing rules and policies:

This planning Policy establishes a defined planning procedure to maximize opportunities
for enhanced public, city, tribal and other stakeholder participation toward developing
rules, air quality control strategies and positions on State and Federal air quality issues.
Control strategies and issues which may be reviewed through this Policy include, but are
not necessarily limited to, preparing:

1 Rule and Regulation Proposals;

"1 Proposed Fiscal Year Budgets;

] Response to proposed federal regulations (e.g., proposed new Ambient Air Quality
Standards);

] Response to proposed State and Federal regulations;

"1 Short and long term YRCAA program goals; and

"1 State Implementation Plan Revisions.
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The process is rather lengthy and it appears that YRCAA chose a shorter route using RCW
34.05.335.

However, Part 8.7 Rule Development and Adoption states:

The purpose of this subsection is to define procedures for development, revision or repeal

and adoption of YRCAA rules and regulations. All rulemaking must follow the planning

policy previously outlined in this section and RCW 34.05, the Administrative Procedures

Act. (Emphasis added)

YRCAA simply failed to follow the required planning procedure as required by the agency’s
own administrative code. (See Attachment D). Among other shortcomings YRCAA failed to:

1. Gather basic data

2. Hold discussions with the Washington State Department of Ecology and EPA to identify;
1. Potential coordination issues, merits and process, and

ii. Potential State Implementation Plan (SIP) revisions.

3. Complete a planning stage as required by part 8.2.2

4. Distribute information to the Yakama Nation and the American Lung Association.

False Information to the Board

According to the Washington State Implementation Policy for Yakima County (U.S. EPA,
2016, page 59):

SECTION 2.03 - MISCELLANEOUS PROVISIONS
A. No person shall willfully make a false or misleading statement to the Board as to any

matter within the jurisdiction of the Board.
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Dr. Nichole Embertson, an advisor to the YRCAA concerning the Air Quality Management
Policy and Best Management Practices for Dairy Operations, dairy nutrient management
specialist from the Whatcom County Conservation District and author of the Literature Review
described above, made many false statements in her literature review as documented in Response
to Review: Summary of the Existing Science Regarding Public Health Effects from the Spreading
of Dairy Manure, With an Emphasis on Effects in Eastern Washington and the Yakima Basin.
(Attachments O and P). At the March and April board meetings for YRCAA -
brought this information to the attention of the board and asked for corrective actions. Nothing

was done. YRCAA continued to work with Dr. Embertson and accept her advice.

Board Composition

For many years a Yakima Valley farmer, Tom Gasseling and a Moxee Fertilizer manufacturer
served on the YRCAA Board of Directors. Both had air quality permits from the agency and

neither recused himself when items that related to their businesses came up for votes.

People from the community have repeatedly asked to serve on the board and been denied.
Since January, 2014 Dr. Stephen Jones has served as Yakima County Representative #1. He was
appointed by the Yakima County Commissioners. He is a dairy nutritionist and earns a
significant portion of his income from consulting to the industry. We believe that this board
member has a conflict of interest and should not participate in decision making regarding dairies

that contribute to pollution of the ambient air in Yakima County.

RCW 70.94.100 (6) states “Wherever a member of a board has a potential conflict of interest
in an action before the board, the member shall declare to the board the nature of the potential
conflict prior to participating in the action review. The board shall, if the potential conflict of
interest, in the judgment of a majority of the board, may prevent the member from a fair and

objective review of the case, remove the member from participation in the action.”

WAC 173-400-220 (2) Disclosure states: “Each member of any ecology or authority board

shall adequately disclose any potential conflict of interest in any matter prior to any action or
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consideration thereon, and the member shall remove themselves from participation as a board

member in any action or voting on such matter.”

Furthermore, 70.94.430 (4) states, “Any person who knowingly fails to disclose a potential
conflict of interest under RCW 70.94.100 is guilty of a gross misdemeanor and upon conviction

thereof shall be punished by a fine of not more than five thousand dollars.”

Dr. Jones served on the work group that developed the 2013 YRCAA Air Quality Management
Policy and Best Management Practices for Dairy Operations. He participated in a meeting of
that group that took place on a Yakima County dairy where No Trespassing signs were posted,
thus preventing anyone from the public or the press from attending. Dr. Jones cited two
prominent Yakima County dairymen as references in his application to serve on the YRCAA

board of directors. (Attachment R)

As the following three examples below show, Dr. Jones has not declared a conflict of interest
during discussions of dairy related issues by the YRCAA board of directors. He has unfairly and
inappropriately voted on motions regarding the YRCAA Air Quality Management Policy and Best

Management Practices for Dairy Operations.

1. On June 14, 2014, Dr. Jones voted on the YRCAA 2015 Budget that included revenue and
expenditures related to dairies.

2. On November 13, 2014, Dr. Jones voted on permit fees for the coming year. Dr. Jones moved
to accept the dairy policy implementation report and the board concurred.

3. On November 19, 2015, Dr. Jones voted on revisions to the 2016 YRCAA budget. That

budget included items related to dairies.

Workgroup Composition

During the process that led up to development of the Air Quality Management Policy and
Best Management Practices for Dairy Operations YRCAA engaged in many discussions with
representative from the dairy industry. Citizens challenged the makeup of the group because

there was no public representation.
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At the April 12, 2012 meeting of the YRCAA Board of Directors, Director Pruitt told the
board that he had asked environmentalist_ to serve on the work group and she
declined because she was too busy preparing for cherry harvest. _ attended the May
10, 2012 board meeting and told the board that she had not talked with the director and never
received an invitation to participate; she would have gladly participated and would still like to be
part of the group. The director then revised his statement and said the intent was to ask her and

that he had left a voice message on her answering machine asking her to call him.

Mr. Pruitt did not appoint _ to the workgroup after the May 2012 board meeting.
YRCAA chose to appoint a former YRCAA Director, Tom Silva, as the public representative to
the work group. Mr. Silva attended few meetings, did not communicate with the public and

attended no YRCAA board meetings.

Air Quality Management Policy and Best Management Practices for Dairy Operations

After a lengthy development process the YRCAA adopted an Air Quality Management Policy
and Best Management Practices for Dairy Operations in July 2013. The stated reasons for the
policy (page 2/8) are:

There are many dairy operations in Yakima County which YRCAA has recognized as
significant air pollution sources. YRCAA's primary air quality concern regarding dairy
operations is the generation of fugitive air emissions from feed, urine, manure and other

sources.

In recent years, most dairy operators have instituted various practices to control fugitive
air emissions. Such practices are also good animal husbandry and good neighbor
practices. Air quality management practices can require a significant commitment of time

and resources by owners and operators.

Since air emissions from dairy operations are considered to be fugitive emissions (cannot
feasibly be collected and passed through a control device), mitigation must be

accomplished by prevention rather than control. This policy is intended to use existing
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regulations and clarify what constitutes "reasonable precautions" to minimize air
emissions from dairy operations. The primary means to accomplish this is to identify
pollutant-specific and system-specific best management practices (BMPs) for minimizing
emissions and to cause these practices to be implemented according to flexible, site-

specific Air Quality Management Plans.

This policy applies only to dairy operations where cows are confined for feeding and
milking and the potential for significant emissions of air pollutants exists. 100% of the air
emissions from dairy operations cannot be eliminated. This policy and all BMPs
contained in this policy have been tested, proven to be effective in mitigating air

emissions, and found to be economically and technically feasible.

The stated purpose of the policy (page 3/8) is:

The purpose of this policy is to provide guidance and establish requirements for effective
prevention and control of air emissions from dairy operations. Objectives to achieve the
purpose are:

1. To achieve sufficient prevention of emissions from dairy operations to assure
compliance with applicable laws and regulations;

2. To achieve prevention of emissions by describing a menu of system and pollutant
specific best management practices (BMPs) for dairy operations that will be implemented
through the use of flexible, site-specific Air Quality Management Plans;

3. To clarify what constitutes "reasonable precautions to prevent" emissions as required
by WAC 173-400-040(3); and

4. To inform owners and operators about effective measures for the prevention of air
emissions and provide a means by which dairy operations can demonstrate that they are

taking reasonable precautions to protect the air quality in Yakima County.

The development of this policy was partially funded by the Washington Dairy Products

Commission in the form of a $30,000 grant to Washington State University.
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There is no baseline data for ambient air pollution levels at the beginning of the project or for
onsite air pollution levels. YRCAA was aware of the air quality data gathering that had been
done in the Lower Yakima Valley in two dairy barns in 2010. The lead scientist for that data
gathering, Dr. Pius Ndegwa, was an advisor to the Air Quality Management Policy and Best

Management Practices for Dairy Operations.

Nevertheless, YRCAA maintained and continues to maintain that they can document
improvement in air quality by measuring how completely dairies implement certain prescribed
BMPs; that they cannot and should not perform air testing. Here are some reasons why that

assumption is invalid:

1. If a dairyman cleans his barns, pens and corrals and moves all the manure off his property onto
a neighboring property, even if it is just across the road, he receives a high score. The amount of
manure does not change; emissions to the ambient air may increase due to manure handling; and

the dairyman is “doing a good job”.

2. The nineteen references for the policy do not provide an adequate measure of improved air

quality for many of the BMPs:

e In2012 10 out of 19 studies were > 10 years old

e In2012 5 out of 19 studies were > 15 years old

e Only 9 out of 19 studies were done in the United States

e Only 8 out of 19 studies were specific to dairy cattle

e None of the studies looked specifically at volatile organic compounds or at NOx

¢ Only one study specifically addressed composting

e Only one study specifically addressed pasture

e Quantitative data showed wide variability depending on numerous co-factors. In other
words it is not possible to state the amount of air pollution reduction due to any BMP.

e Many of the improvements in air quality are found only in laboratory conditions
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3. The policy makes no allowance for the difference in emissions using flush systems and scrape

systems of manure removal. There is a difference in emissions. (Rotz, 2004)

4. The policy does not distinguish between aerobic and anaerobic lagoons. There is a difference.

5. Composting and stacking manure is a major source of air emissions (Rotz, 2004). There is
only one BMP in the score card that addresses this problem. It states ‘“Properly manage
stockpiled manure”. Half, or even more, of the ammonia in manure may volatilize during

composting and there is only one BMP that addresses this activity.

6. The criteria used in site inspections are not sufficiently objective to actually measure any
improvement in management practices. In many cases the ratings are simply the opinions of the

YRCAA observers.

7. In other cases the ratings are based entirely on the dairy records and depend on the honesty of

those who record numbers. There is no way to verify this data.

8. Emissions from dairy barns are measurable. They are not fugitive emissions.

9. If dairies implement Best Available Control Technology (BACT) they install covers on
lagoons. When lagoons are covered emissions are measurable and are not fugitive. Air emissions

from landfills are not considered fugitive emissions.

We seriously question whether the YRCAA has the legal authority to clarify state law,
whether YRCAA has the statutory power “To clarify what constitutes ‘reasonable precautions to

prevent’ emissions as required by WAC 173-400-040(3)”

We ask why YRCAA used RCW 34.05.313 to guide the development of this policy. In Air
Quality Management Policy and Best Management Practices for Dairy Operations (page 1/8)
YRCAA states:
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The pilot project was conducted as contemplated in RCW 34.05.313, which states in part:
“During the development of a rule or after its adoption, an agency may develop methods
for measuring or testing the feasibility of complying with or administering the rule and
for identifying simple, efficient, and economical alternatives for achieving the goal of the
rule. A pilot project shall include public notice, participation by volunteers who are or
will be subject to the rule, a high level of involvement from agency management,
reasonable completion dates, and a process by which one or more parties may withdraw

from the process or the process may be terminated.”

This is not a rule. It is a policy. Because it is only a policy it cannot be enforced but YRCAA

proposes that it will “clarify what constitutes "reasonable precautions to prevent" emissions as
required by WAC 173-400-040(3)”. At the very least the difference between rule and policy is
clouded. At the worst, the YRCAA has colluded with big dairy to create an unenforceable policy

that shields the industry from environmental safeguards.

YRCAA chose to follow RCW 34.05.313 in the development of Air Quality Management
Policy and Best Management Practices for Dairy Operations, but the agency did not follow its
own Code B for rule development. If YRCAA had followed Administrative Code B, Section 8:

They would have included:
a. Public participation prior to proposal of a rule;
b. Staff development in conjunction with Ecology, EPA, and stakeholders;
c. Filing notice of the proposed rule with the state code reviser; and

d. Consideration of adoption by the YRCAA Governing Board. (page 8-6)

They would have included a pre-notice inquiry that:
1. Identifies the statutory authority for adoption of the rule;
i1. Discusses why the rule may be needed and what it might accomplish;
i11. Identifies other agencies that regulate the subject of the rule;

iv. Discusses the rule development process; and

31





v. Specifies the public participation process in the decision to adopt the rule. (page 8-6)

They would have submitted a draft to Ecology and requested assistance with:
1. Draft rules prepared by the Project Officer will be submitted to the Ecology
Rule Evaluation Section, under signature of the Director as soon as possible;
i1. Ecology will review relevant proposed rules to assure the rules minimally
conform to SIP requirements, CAA requirements, and other requirements of
State law;
iv. Ecology will provide written comments within 15 working days of receipt of
the draft rule; and
v. All written comments by Ecology regarding the adequacy of proposed rules
will be provided by the Executive Director or his/her designee and will be the

official Ecology staff position. (page 8-7)

As noted earlier, we are not attorneys and would have difficulty proving collusion, but there

are indications that this has taken place. The U.S. Legal Dictionary (2016) says:

Collusion occurs when two persons or representatives of an entity or organization make
an agreement to deceive or mislead another. Such agreements are usually secretive, and
involve fraud or gaining an unfair advantage over a third party, competitors, consumers
or others with whom they are negotiating. The collusion, therefore, makes the bargaining
process inherently unfair. Collusion can involve price or wage fixing, kickbacks, or

misrepresenting the independence of the relationship between the colluding parties.

We do know that the Air Quality Management Policy and Best Management Practices for

Dairy Operations was created in secret meetings that the public was not able to attend.

We do know that YRCAA consulted with the South Yakima Conservation District and the
Washington State Department of Agriculture prior to making a recommendation in an executive
memorandum regarding a citizen petition. The agency did not consult with the Department of

Ecology, the Environmental Protection Agency or the Washington State Department of Health.
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In addition YRCAA has accepted the opinions of experts on animal nutrients over opinions

from people who work in public health.

Advisory Groups

In order to receive EPA funding and support for efforts to mitigate PM 2.5 air pollution the
Yakima Clean Air Agency needs to demonstrate community involvement. In a document PM

Advance Path Forward — 2015 Update YRCAA described a community based Task Force

saying,

“The group has met routinely since August of 2014 and has participated in the control
strategy development and selection of additional reduction measures and programs.
Additional reduction measures and programs to be implemented immediately are detailed
in Appendix F. The group will remain active and will meet no less frequently than semi-

annually.”

In fact the Task Force only met three times in 2014 and once in January, 2015. After the
group approved the plan and it was sent to the EPA meetings stopped. Notes from an YRCAA
board meeting on Feb. 13, 2014 say, “There was discussion by Board and staff concerning the
time period when the PM Advance Plan would be updated. Staff responded annually.” But this is
not happening. There are no apparent plans to update the plan with community participation. The

group has not met for a year and a half.

In the fall of 2013 YRCAA convened both an Agricultural Task Force and a Dairy Task Force
in order to demonstrate community involvement surrounding dairy air emissions. Meetings took
place throughout 2014. The Agricultural Task Force last met on Jan. 13, 2015 and the Dairy
Task Force last met on April 14, 2015. The agency gave no reason for calling the meetings to a
halt, but retains the appearance of involving the public.

At the last meeting of the Dairy Task Force Jim Dyjak, representing the public, noted that the
Air Quality Management Policy and Best Management Practices for Dairy Operations does not

take into account manure emissions offsite. YRCAA staff countered that this is not the purpose
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of the policy. Jean Mendoza, also representing the public, asked for a section in the document
that describes impacts on public health. “It was tentatively decided that staff would put together a
Statement of Basis type document. This document would be posted to the Agency website.” This

has not happened, another example of YRCAA being less than honest.

Does not serve the People

The YRCAA has no authority on the Yakama Reservation (YRCAA, 2015, p. 2/35). But the
agency collects monies every year from Wapato ($2,016), Toppenish ($3,582), Harrah ($258)
and from Yakima County ($34,164 countywide) for services to the 31,000 people who live on
the reservation. (YRCAA, 2016, p. 17/44).

A major remediation for air pollution in Yakima County is a change out program that helps
homeowners to replace outdated wood stoves with more efficient, EPA certified stoves. This
program is not available to people who live on the reservation. The YRCAA document PM
Advance Path Forward — 2015 Update states, “Depending on household income, and until such
funding no longer remains, up to 100% of the cost for high-use households, located within all
designated Urban Growth Areas of Yakima County (excluding all areas located within the

exterior boundaries of the Yakama Indian Reservation), will be covered by YRCAA.”

The City of Toppenish, located within the exterior boundaries of the Yakama Reservation, has
the lowest median household income in Yakima County and the worst documented air quality.
This city struggles with budget deficits every year. In the 2016 Budget for Toppenish, City
Manager Lance Hoyt stated,

“The 2015 Budget strategy of increasing City Utility Rates to 33%, not filling 3 police
officers, 1 fire fighter and 1 dispatcher positions, and holding to crucial/necessary
spending only in the last four months of 2014 have all proven essential to meet our goal
of providing a healthier fund balance. The preliminary budget that was first presented to
me was out of balance by approximately $176,000 as compared to < $1,000,000. The

budget was balanced using conservative anticipated revenue and expenditure estimates.”

The low income people in this city who need assistance and relief from significant air

pollution are ineligible for the woodstove change out program. The City of Toppenish could put
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$3,582 to good use. This is $3,582 every year that Toppenish must pay out (loses) and $3,582

worth of services that citizens should receive but do not.

Meanwhile YRCAA has sufficient funds to pay out annual bonuses to staff. These bonuses
are not based on achievement but are simply and automatically approved because the Director
has the attention of the board, and the Director does not advocate for or prioritize low income
and minority people. At the same time YRCAA uses demographic data from Toppenish and
other lower valley communities to write needs statements that emphasize the poverty levels in
Yakima County. This documented suffering secures federal and state assistance for the agency
but the agency does not funnel that money to those who are most in need. (YRCAA, 2015;
YRCAA 2016).

Does Not Fine Dairies

Citizens have asked the YRCAA why they do not fine dairies for air pollution. The agency
replies that they do in fact levy fines against dairies. Through a public records request citizens

have learned the nature of these fines. They are described below:

YRCAA Enforcement Actions against Yakima County Dairies

Facility Date Violation Fine Waived

2009 Burning Prohibited Materials $2,000 $1,500
during Stage II Burn Ban

2010 Burning without Permit $1,150 $750

2012 Dust $2.000

2009 Burning Prohibited Materials $1.270 $1.270
without Permit

2010 Burning Prohibited Materials $6,012 $2,012
mcluding Asbestos without
Permit

2010 Burning Prohibited Materials $4,000 $2,000
without Permit

2011 Burning Prohibited Materials $5,500 $4,000

2011 Asbestos Demolition without None
Notice of Demolition

2012 Burning Prohibited Materials $2,490
during a Stage II Burn Ban

35






2013 Burning during a Stage II Burn $4,250 $1,250
Ban

2013 Fugitive Dust None

2014 Buming Prohibited Material $2,250 $250
(Metal, PVC, Treated Lumber)

2015 Burning Prohibited Material None
without Permit

2015 Failure to Register None

2014 Failure to Register None

2014 Failure to Register None

There were two fines for dust and one was against a beef feedlot. YRCAA does not take

action against dairies that spray and spread manure during high winds or inversions. YRCAA

requires beef feedlots to water their pens and control dust but does not impose the same

requirements on dairies. YRCAA does not levy fines against dairies that do not follow their own

nutrient management plans.

Conclusion

In 2005 Les Ornelas, who was then Director for the YRCAA, addressed a group of Yakima

County dairymen saying, (Attachment S),

Now, I receive the largest number of odor complaints currently for my jurisdiction

against feedlots, dairies, other kinds of chicken farmers, and other sorts of activities like

this. We have people in the field who have been trained to evaluate odors, to be able to

discern from a level 1, 2, 3 or 4 (4 typically is the one that causes a gag reflex). We go

out and respond to all these numerous complaints every year and we have not yet issued a

citation to any of the dairy people on odors in Yakima County, even though we have

hundreds and some years over a thousand complaints.

In that same year the City of Sunnyside contemplated a request to deactivate the YRCAA. In

part this proposal stemmed from YRCAA’s failure to help the city in efforts to address strong

odors from animal feedlots and dairies. (Attachment T)
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Nothing has changed. The air pollution continues. In our opinion it has worsened but that is

hard to prove because the responsible agency refuses to do air quality testing.

It is time to take a close look at the YRCAA and evaluate whether the agency is effective and
whether it acts in good faith. That is our request to the Department of Ecology. We look forward

to hearing from you at the earliest possible date.

The Friesds of Toppernioh Creck
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FriemdSKl Loppenish @il

June 10, 2016

Velveta Golightly-Howell

Director of the Office of Civil Rights
U.S. Environmental Protection Agency
Mail code 1201A

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Director Golightly-Howell,

The Friends of Toppenish Creek (FOTC) is a 501 C (3) non-profit environmental advocacy
group in south central Washington State where air pollution threatens public health. In our
community air quality issues are addressed by the Yakima Regional Clean Air Agency
(YRCAA) under authority of the Revised Code of Washington, RCW 70.94; the Washington
State Implementation Plan (SIP) for the Yakima Regional Clean Air Agency (US EPA, 1995);
and Regulation 1 of the Yakima Regional Clean Air Authority (YRCAA, 2002). The YRCAA
has discriminated against low income and minority people in Yakima County for many years.
Now that agency is approving faulty information that tells the public there is no health risk from
ammonia air pollution. The YRCAA receives funding from the U.S. Environmental Protection
Agency (EPA). We respectfully ask the EPA to withdraw funding from YRCAA in accordance
with Title VI of the 1964 Civil Rights Act.

This is a letter of complaint. In the pages that follow we will show that the YRCAA:

1. Does not provide the same level of service to people who live in the southern half of Yakima

County as it does to those who live in the northern half of the county.

2. Has refused citizen requests to take reasonable actions that would mitigate dangerous air

pollution.





3. Has resisted citizen participation in policymaking and has failed to follow through with

promises to include citizens in substantive policy discussions.

4. Does not employ people with the requisite credentials to analyze and address major air

pollution problems.

5. Does not provide information to non-English speaking populations in language they can

understand.

6. Has participated in a campaign to misinform the public and intentionally leads the public to

believe that air quality is safe when, in fact, it is often unsafe.

Sincerely,
Friends of Toppeniok Creek

Friends of Toppenish Creek

U!lte !wan, !A !!!!!
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

February 11, 2019

Requested In Reply Refer to:
— EPA File No. 35RNO-16-R10
Executive Director

Friends of Toppenish Creck

Return Receipt
Certified Mail#:

White Swan, Washington 98952

Re: Notification of Rejection/Closure of Administrative Complaint

Dear

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO), received your administrative complaint filed against the State of Washington
Department of Ecology (Ecology), received by EPA on June 11, 2016. Your complaint alleges
that Ecology rejected your request to them filed under RCW 70.94.405 (Air Pollution Control
Authority) for a formal review of the Yakima Regional Clean Air Agency (YRCAA) to
determine “whether or not the air pollution prevention control program of such authority is being
carried out in good faith and is as effective as possible.” ! After careful consideration, ECRCO
cannot accept the complaint against Ecology for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

Your complaint alleges that Ecology violated EPA’s nondiscrimination regulation when it

'"ECRCO separately evaluated a claim filed by the Complainants against YRCAA under EPA file number 34RNO-
16-R10. This decision letter was issued on February 11, 2019 to Complainants and YRCAA.





rejected your request for a formal review of the Yakima Regional Clean Air Agency (YRCAA)
to determine “whether or not the air pollution prevention control program of such authority is
being carried out in good faith and is as effective as possible”. After reviewing your complaint,
the formal request filed with Ecology, Ecology’s letter responding to your formal request, and
other supplementary materials, ECRCO has determined that it does not have jurisdiction to
investigate your complaint. Ecology’s decision not to accept your formal complaint for
investigation did not concern an act that, even if true, raises an issue of discrimination over
which ECRCO has jurisdiction, that is, on the bases of race, color, national origin, sex, age, or
disability.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 40 C.F.R. § 7.100. Any
individual alleging such harassment or intimidation may file a complaint with ECRCO.

ECRCO is committed to ensuring that recipients of EPA financial assistance implement a
nondiscrimination program and adhere to specific procedural safeguards to ensure meaningful
access to all programs and activities by all persons, in compliance with their nondiscrimination
obligations set forth in 40 C.F.R. Parts 5 and 7. As part of this commitment and by this letter,
ECRCO has informed Ecology that ECRCO is available to provide technical assistance to
Ecology with respect to their implementation of these regulatory requirements.

If you have questions about this letter please feel free to contact Jonathan Stein, Case Manager,
at 202-564-2088, by email at stein.jonathan@epa.gov, or by mail at U.S. EPA External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely,

L e

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

£C; Michelle Pirzadeh
Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 10

Angelia Talbert-Duarte

Acting Associate General Counsel
Civil Rights and Finance Law Office
Office of General Counsel










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
NP STy WASHINGTON, D.C. 20460

ANOUIAN
7
)

¥ agenct

<
"4t prote®

O

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

February 11, 2019

Return Receipt Requested In Reply Refer to:

Certified Mail#: [ISINEEST EPA File No. 35RNO-16-R10

Maia Bellon, Director
Department of Ecology
State of Washington

PO Box 47600

Olympia, Washington 98504

Re: Notification of Rejection/Closure of Administrative Complaint

Dear Director Bellon:

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO), received an administrative complaint filed against the State of Washington
Department of Ecology (Ecology), received by EPA on June 11, 2016. The complaint alleges
that Ecology rejected a request filed under RCW 70.94.405 (Air Pollution Control Authority) for
a formal review of the Yakima Regional Clean Air Agency (YRCAA) to determine “whether or
not the air pollution prevention control program of such authority is being carried out in good
faith and is as effective as possible.” ! After careful consideration, ECRCO cannot accept the
complaint against Ecology for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). 7d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

The complaint alleges that Ecology violated EPA’s nondiscrimination regulation when it rejected
a request for a formal review of the Yakima Regional Clean Air Agency (YRCAA) to determine

' ECRCO separately evaluated a claim filed by the Complainants against YRCAA under EPA file number 34RNO-
16-R10. This decision letter was issued on February 11, 2019 to Complainants and YRCAA.





Director Maia Bellon Page 2

“whether or not the air pollution prevention control program of such authority is being carried
out in good faith and is as effective as possible.” After reviewing the complaint, the formal
request filed with Ecology, Ecology’s letter responding to the formal request, and other
supplementary materials, ECRCO has determined that it does not have jurisdiction to investigate
the complaint. Ecology’s decision not to accept the formal complaint for investigation filed by
the Complainant did not concern an act that, even if true, raises an issue of discrimination over
which ECRCO has jurisdiction, that is, on the bases of race, color, national origin, sex, age, or
disability.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 40 C.F.R. § 7.100. Any
individual alleging such harassment or intimidation may file a complaint with ECRCO.

ECRCO is committed to ensuring that recipients of EPA financial assistance implement a
nondiscrimination program and adhere to specific procedural safeguards to ensure meaningful
access to all programs and activities by all persons, in compliance with their nondiscrimination
obligations set forth in 40 C.F.R. Parts 5 and 7. As part of this commitment and by this letter,
ECRCO is available to provide technical assistance to your Department with respect to your
implementation of these regulatory requirements.

If you have questions about this letter please feel free to contact Jonathan Stein, Case Manager,
at 202-564-2088, by email at stein.jonathan@epa.gov, or by mail at U.S. EPA External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely,

7

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Michelle Pirzadeh
Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 10

Angelia Talbert-Duarte

Acting Associate General Counsel
Civil Rights and Finance Law Office
Office of General Counsel
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e OFFICE OF GENERAL COUNSEL
May 7, 2018
Return Receipt Requested In Reply Refer to:
Certified Mail# 70153010000112670206 EPA File No. 11R-14-R4

Marianne Engelman Lado
Environmental Justice Clinic
Yale Law School

127 Wall Street

New Haven, CT 06511

Elizabeth Haddix

Mark Dorosin

Julius L. Chambers Center for Civil Rights
P.O. Box 956

Carrboro, NC 27510

Will Hendrick

Staff Attorney

Waterkeeper Alliance, Inc.

976 Martin Luther King Jr. Blvd., Suite P
Chapel Hill, NC 27699-1601

Re: Closure of Administrative Complaint

Dear Ms. Lado, Ms. Haddix and Mr. Hendrick:

This is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is closing the administrative complaint that you filed with
ECRCO on September 3, 2014, on behalf of the North Carolina Environmental Justice Network.
Rural Empowerment Association for Community Help, and Waterkeeper Alliance, Inc.,
(Complainants) against the North Carolina Department of Environmental Quality (NCDEQ). In
general, your complaint alleged that NCDEQ violated Title VI of the Civil Rights Act of 1964,
as amended, 42 United States Code 2000d er seq. and the EPA’s nondiscrimination regulations
found at 40 Code of Federal Regulations (C.F.R.) Part 7.





Ms. Lado, Ms. Haddix, Mr. Dorosin, and Mr. Hendrick - May 7, 2018

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency), disability, sex, and age in programs or activities that receive federal financial
assistance from the EPA. On February 20, 2015, and August 2, 2016, respectively, ECRCO
accepted for investigation:

Whether NCDEQ's regulation of swine feeding operations discriminates against
African Americans, Latinos, and Native Americans on the basis of race and
national origin in neighboring communities and violates Title VI of the Civil
Rights Act of 1964 and the Environmental Protection Agency’s implementing
regulations; and

Whether NCDEQ's actions or inactions, including those associated with the
presence and activities of the Pork Council related to the January 2016 mediation
session, violated 40 C.F.R § 7.100 which prohibits intimidating, threatening,
coercing, or engaging in other discriminatory conduct against any individual or
group because of actions taken and/or participation in an action to secure rights
protected by the non-discrimination statutes ECRCO enforces.

On May 3, 2018, Complainants and NCDEQ reached a “Settlement Agreement” through EPA
ECRCO’s Alternative Dispute Resolution process (ADR), with the assistance of a mediator
provided by EPA. (Settlement Agreement enclosed.) ECRCO has reviewed the “Settlement
Agreement” and found the terms in the May 3, 2018, “*Settlement Agreement” to be a reasonable
resolution of the issues accepted for investigation by ECRCO for EPA File No. 11R-14-R4. In
light of this, ECRCO is closing the complaint as of the date of this letter, without further action.

ECRCO is not a party to the ADR “Settlement Agreement” and ECRCO will not monitor the
implementation of this “Settlement Agreement.” However, ECRCO will respond to complaints
by the Complainants and NCDEQ of “Settlement Agreement” breaches, as appropriate, pursuant
to the procedures set forth in its Case Resolution Manual. (See Sections 3.11 and 3.9 at:
https://www.epa.gov/ocr/case-resolution-manual .) ECRCO is of course available to provide
technical assistance to NCDEQ as it works to develop and implement its nondiscrimination
program.





Ms. Lado, Ms. Haddix, Mr. Dorosin, and Mr. Hendrick - May 7, 2018

We would like to thank the Complainants and NCDEQ for working collaboratively to reach this
agreement. If you have any questions regarding this letter, please contact me at (202)564-
9649, or dorka.lilian@epa.gov.

Sincerely,

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

Cc:  Elise B. Packard
Associate General Counsel
Civil Rights and Finance Law Office
Office of General Counsel

Kenneth Lapierrre
Assistant Regional Administrator
U.S. EPA Region 4





SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,
Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

Title VI of the Civil Rights Act of 1964 (Title VI), 42 U.S.C. §§ 2000d et seq., and the
U.S. Environmental Protection Agency (EPA) regulations promulgated pursuant to
Title VI, 40 C.F.R. Part 7, prohibit discrimination on the basis of race, color, or
national origin in any program or activity receiving federal financial assistance.

Section I: Factual Background
The Parties

Complainant North Carolina Environmental Justice Network (NCEJN) is a statewide,
grassroots-led organization made up of community members and other
organizations that are working to fight environmental injustice. NCEJN seeks to
promote health and environmental equality for all people in North Carolina through
organizing, advocacy, research, and education based on principles of economic
equity and democracy for all. NCEJN supports the communities that are most
impacted by environmental injustice and has worked for more than a decade to
address the impacts of industrial swine facilities in North Carolina’s low-income
and African American communities.

Complainant Rural Empowerment Association for Community Help (REACH) is a
non-profit organization that seeks to address social, economic, and environmental
inequities, primarily in Duplin, Sampson, Pender and Bladen Counties. Through
research, advocacy, and collaborative problem-solving, REACH has worked to
change practices at industrial swine facilities and to address their impacts on the
environment, health, and welfare of affected communities.

Waterkeeper Alliance, Inc. (Waterkeeper) is a nonprofit organization that unites the
more than 300 Waterkeeper organizations that patrol and protect the waterways in
North Carolina, across the United States, and around the world. In North Carolina,
there are currently 14 Waterkeeper affiliates with members who live, work,
recreate on, and obtain their drinking water from waterways and in watersheds in
North Carolina. Waterkeeper’s Pure Farms, Pure Waters Campaign has worked with
communities in eastern North Carolina to address the impacts of industrial swine
facilities on local waterways and human health.

DEQ, formerly called the North Carolina Department of Environment and Natural
Resources (DENR), is an agency of the State of North Carolina. DEQ is charged with
protecting North Carolina’s environment and public health and has the power to





issue permits to carry out this mission. The Environmental Management
Commission (“EMC") has the authority to issue permits for animal waste
management systems at swine facilities and has delegated this authority to DEQ.
DEQ is a recipient of financial assistance from EPA and is subject to the provisions of
Title VI and EPA’s implementing regulations. '

2014 General Permit

In 1996, the North Carolina legislature required that the State develop a general
permit program to prevent the discharge of waste from animal operations, including
swine operations with 250 or more swine.

DEQ began issuing general permits for controlling swine waste management
systems on January 1, 1997. The following year the North Carolina legislature
enacted a moratorium on new or expanded lagoon and sprayfield waste
management systems at swine facilities. See G.S. 143-215-10I.

DEQ has since issued revised general permits, first on June 4, 2004, and again on
February 20, 2009. In 2013, DENR published draft state permits to control animal
waste, including AWG100000, the Swine Waste Management System General
Permit.

Complainants NCEJN and Waterkeeper, along with others, submitted comments to
DEQ on December 6, 2013, asking DEQ to modify the proposed general permit for
the purpose of complying with Title VI. The Comments requested that DEQ “assess
the racial and ethnic impact of the permitting program” before finalizing the general
permit and “adopt measures that protect communities from pollution from swine
facilities.”

On March 7, 2014, DEQ finalized the 2014 renewal of the Permit No. AWG100000
(the General Permit).

Title VI Complaints to EPA’s External Civil Rights Compliance Office

On September 3, 2014, Complainants submitted a complaint to EPA’s Office of Civil
Rights, now called the External Civil Rights Compliance Office (ECRCO) alleging that
DEQ issued a general permit for industrial swine facilities in North Carolina in
violation of Title VI and EPA implementing regulations, 40 C.F.R. Part 7.

On February 20, 2015, EPA accepted the complaint for investigation. The EPA found
that the allegation met EPA’s jurisdictional requirements.

On March 6, 2015 the Complainants and DEQ agreed to engage in Alternative
Dispute Resolution (“ADR”) and EPA placed its investigation on hold pending the
outcome of ADR. The Parties commenced ADR but did not reach resolution, and
EPA reinitiated its investigation on May 5, 2016.
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On July 11, 2016, Complainants filed a second complaint with EPA alleging that DEQ,
directly and through the actions of third parties, engaged in and failed to protect
Complainants from intimidation, which is prohibited by Title VI and EPA
regulations, 40 C.F.R. § 7.100.

On August 2, 2016, EPA accepted for investigation the Complainants’ second
complaint. EPA found that the complaint met EPA’s jurisdictional requirements.

On January 12, 2017, EPA sent to DEQ a Letter of Concern providing preliminary
information on ECRCO'’s investigation and making a series of recommendations.

On March 8, 2017, EPA suspended its investigation in light of the fact that the
Complainants and DEQ agreed to engage in Alternative Dispute Resolution (ADR).
EPA informed Complainants and DEQ that, pursuant to procedures set forth in its
Complaint Resolution Manual, EPA would resume its investigation if the Parties did
not reach resolution through ADR.

On June 30, 2017, Complainants and DEQ entered into mediation.
Section II: Recitals

DEQ is committed to carrying out its responsibilities in a nondiscriminatory
manner, in accordance with the requirements of Title VI and EPA implementing
regulations. The activities in Sections III through VII of this Agreement, which DEQ
has voluntarily agreed to undertake and implement, are in furtherance of this
commitment and DEQ’s mission as the lead stewardship agency for the protection of
North Carolina’s environment and natural resources.

DEQ is committed to providing meaningful opportunities for public input, including
language access and public participation in permitting processes, to be responsive
to public inquiries, and to protect against intimidation and other forms of
interference in the exercise of rights.

DEQ is committed to ensuring compliance with Title VI and EPA regulations by
evaluating whether policies and programs have a disparate impact on the basis of
race. DEQ maintains an ongoing interest in integrating into DEQ programs better
protections for human health, vulnerable communities, the environment and civil
rights.

Complainants are committed to ensuring that the civil rights of all residents of North
Carolina are respected, protected and enforced. Complainants are also committed
to ensuring that those residents most directly and adversely impacted can
effectively and safely participate in environmental permitting and governmental
decision-making processes that are free from intimidation.

Complainants and DEQ (collectively, the Parties) therefore agree to the following
terms described in the remainder of this Agreement:
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Section III: Specific Terms Related to the Swine General Permit

A. DEQ agrees to submit the draft General Permit, attached as Exhibit A and
incorporated herein, for consideration in its Stakeholder Process. DEQ reserves the
right to make additional changes for clarity, consistency with new statutes and
regulations, and specificity, but commits to utilizing the substance of this attached
draft for stakeholder comments. The Complainants reserve the right to raise
additional issues not agreed to in this settlement during the stakeholder and notice
and comment processes.

DEQ agrees to advance and explain the proposed changes throughout the
stakeholder and public notice and comment period for the renewal of the General
Permit. DEQ has responsibility to conduct a meaningful and substantial review of
comments made by all stakeholders in the stakeholder and public notice and
comment period, but cannot make assurance as to the content of the final General
Permit.

DEQ will implement the process commitments around the stakeholder process as
described below in II1.B

B. Stakeholder Process:

1. The stakeholder process and public hearings will be facilitated by an
independent non-partisan facilitator. The facilitator will be selected by DEQ and
will be compensated by DEQ. The facilitator will establish ground rules for the
process to ensure mutually constructive, inclusive and respectful dialogue.

2. Invitees to the stakeholder process will not be limited to those who have
previously been involved as stakeholders and will include the Complainants as
well as a range of other parties who may be affected.

3. The stakeholder process will include input from the public at large, including
community residents in the eastern part of the state where most existing swine
operations covered under the General Permit are located. DEQ and others
involved in the stakeholder process will hold one or more public forums -
including at least one in Duplin or Sampson Counties - to invite questions and
initial input, before notice and comment rulemaking. Notice to the public will
also be made in Spanish or other languages spoken by communities impacted by
the permit in accordance with federal guidance (listed at Section V1). Facilities
where public forums are held shall be accessible.

4. Notice of stakeholder meetings will be provided at least one (1) month in
advance.

5. DEQ will adhere to Public Participation and LEP policies, as state and
federally required, in conducting the stakeholder process. If the stakeholder
process proceeds before such policies are finalized, DEQ will create and
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implement an action plan to comply with federal LEP and Public Participation
standards, including the translation of vital documents.

6. The initial draft General Permit for review in the stakeholder process will be
released to all participating parties at the same time, with an opportunity for
public review at least two weeks prior to any stakeholder meeting. Any
subsequent drafts, should there be any, will be released to all parties
simultaneously.

7. DEQ will provide for a record of stakeholder meeting discussion via sign-in
sheets, audio recordings, meeting notes or summaries, or other means that
capture the range of issues, ideas and concerns discussed.

C. Point System:

Within twelve months of the effective date of this agreement, DEQ will prepare a
draft rule designating a system of points to be assigned to operators under the
general permit for violations in accordance with G.S. 143-215.6A.

Section IV: Air Monitoring

To determine the degree of air contamination and air pollution in and around Duplin
County, North Carolina, and to ensure that residents have access to reliable
information about air quality, DEQ agrees to design and implement a temporary
ambient air quality study in partnership with REACH. DEQ and the Complainants agree
to undertake the air monitoring activities outlined in the Air Quality Monitoring
Agreement, attached as Exhibit B. At the conclusion of the 12-month study period, DEQ
will determine on the basis of the data collected whether the study should be extended for
an additional agreed upon time period. Additionally, at the conclusion of the 12-month
study period, a draft report will be compiled by DAQ staff and provided to the interested
parties for comment. A final version of the report will be posted to the DAQ website.

Section V: Water Monitoring

DEQ and the Complainants agree to undertake the surface water monitoring activities
outlined in the Surface Water Monitoring Agreement, attached as Exhibit C, including
focused surface water sampling and establishment of at least one additional station to be
included in the agency’s ambient surface water monitoring system. At the conclusion of
the 12-month study period, a draft report will be compiled by DEQ staff and provided to
the interested parties for comment. A final version of the report will be posted to the DEQ
website.

Section VI: Title VI Programmatic Terms
A. Non-Discrimination Civil Rights Policy and Civil Rights Compliance: DEQ is

committed to maintaining and implementing a non-discrimination civil rights policy
through the Department and publishing electronic copies on the Internet.
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Specifically, DEQ will comply with applicable state and federal civil rights
requirements during permitting processes and during regulatory oversight of
facilities within its jurisdiction. In revising its Non-Discrimination Civil Rights
Policy, DEQ will provide public notice and seek comment from Complainants and
the public.

The Department in its discretion will be guided by and take into account the policies
and guidance set forth below:

1. 42U.S.C. § 2000d-2000d-7 - Prohibition Against Exclusion From Participation In,
Denial Of Benefits Of, And Discrimination Under Federally Assisted Programs On
Ground Of Race, Color, Or National Origin

2. 40 CFR Part 7 - Nondiscrimination In Programs Or Activities Receiving Federal
Assistance From The Environmental Protection Agency

3. U.S.DOJ, “Proving Discrimination: Disparate Impact,” Section VII, Title VI Legal
Manual (Updated), available at https://www.justice.gov/crt/fcs/T6Manual7.

4. US. EPA, External Civil Rights Compliance Toolkit (Chapter 1, Transmittal
Letter, FAQs) (Jan. 18, 2017), available at
https://www.epa.gov/sites/production/files/2017-01/documents/toolkit-chapter| -
transmittal letter-fags.pdf.

5. U.S. DOT of Transportation, Federal Transit Administration FTA C 4703.1
CIRCULAR, August 14, 2012, Environmental Justice Policy Guidance for
Federal Transit Administration
Recipients. https://www.transit.dot.gov/regulations-and-guidance/fta-
circulars/environmental-justice-policy-guidance-federal-transit:

6. U.S. DOT of Transportation, Federal Transit Administration FTA C 4702.1B
CIRCULAR, October 1, 2012, Title VI Requirements and Guidelines for Federal

Transit Administration
Recipients. https://www.transit.dot.gov/sites/fta.dot.gov/files/docs/FTA Title VI
FINAL.pdf.

B. Environmental Justice (E]J) Tool: DEQ will develop an E] geographical
information tool that will allow DEQ programs to conduct environmental justice
analyses.

In developing the E] tool, DEQ will review and, as appropriate, incorporate available
data that are relevant to environmental, demographic, and health factors. DEQ will
convene a stakeholder process to gather public input on the development of the E]
tool. DEQ'’s internal deadline for completing the development of the EJ tool is April
1,2019. If DEQ is not able to complete the tool development by that date, DEQ will
notify the Complainants of the deadline extension.
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C. Public Participation and Language Access Policies: DEQ is committed to ensuring
that all North Carolinians, regardless of race, color, national origin, limited English
access, or disability, are engaged respectfully and can safely participate during
rulemaking, permitting and other events that involve public engagement. DEQ is
also committed to meaningful engagement and public participation among its
programs, free of intimidation or retaliation. Therefore, DEQ will, after public notice
and comment, adopt and implement policies to enhance public involvement and
language access policies. This will be done with particular attention to marginalized
communities due to socio-economic status, race, ethnicity, and language usage,
using procedures that provide for early identification and integration of public
concerns into permitting decisions. DEQ will draft policies on public participation
and language access for DEQ programs and process and publish them for comment
no later than six (6) months after the effective date of this agreement and will adopt
final policies no later than six (6) months after the publication of the draft policies.
In developing the policies on public participation and language access, DEQ will in
its discretion consider and address the guidance below:

1. Public Participation

Federal Register Vol 71, No. 54. Tuesday, March 21, 2006. — Environmental
Protection Agency, Title VI Public Involvement Guidance For EPA Assistance
Recipients Administering Environmental Permitting  Programs (Recipient
Guidance)

28 C.F.R. 42.405 (b)(c) — Coordination of Enforcement of Non-Discrimination in
Federally Assistant Programs — Implementation of Title VI of the Civil Rights Act
of 1964 (public notice provisions).

Check List for Procedural Safeguards for Recipients: Federal Non-
Discrimination Obligations, Attachment C to Letter of Concern from EPA to
Acting Secretary Ross (Jan. 12, 2017), at 20-21 (public participation).

2. Language Access

Federal Register Vol. 69, No. 122. Friday, June 25, 2004, [FRL-7776-6] —
Environmental Protection Agency, Guidance To Environmental Protection Agency
Financial Assistance Recipients Regarding Title VI Prohibition Against National
Origin Discrimination Affecting Limited English Proficient Persons

Check List for Procedural Safeguards for Recipients: Federal Non-

Discrimination Obligations, Attachment C to Letter of Concern from EPA to
Acting Secretary Ross (Jan. 12, 2017), at 21-22 (language access).

D. Title VI Coordinator: DEQ has established a Title VI and Environmental Justice
Coordinator position (“the Coordinator”). The Coordinator and DEQ shall facilitate
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communication and information between the public, industries and the government
regarding DEQ’s Title VI program. The Coordinator shall track and respond in a
meaningful and timely manner to allegations of civil rights violations and
environmental injustice against the department, its employees, and its contractors.
The Coordinator shall maintain a website for North Carolinians to submit
anonymous comments online. The role of the Coordinator will fulfill the
responsibilities set forth in the Check List for Procedural Safeguards for Recipients:
Federal Non-Discrimination Obligations, Attachment C to Letter of Concern from
EPA to DEQ (Jan. 12, 2017), at 19-20 (non-discrimination coordinator).

E. Additional Programmatic Commitments: In addition, DEQ will:

1. Engage environmental networks, grassroots organizations, and communities
so as to understand and consider their concerns;

2. Increase awareness of environmental conditions among communities of
color, low-income communities, indigenous communities, and local
governments;

3. Increase awareness of environmental conditions in communities of color,
low-income communities, and indigenous communities among industry and
permitted entities;

4. Engage the Commission of Indian Affairs; and

5. Create and maintain a database of contacts who have shown or might show
interest in participation of program events as stakeholders. The Coordinator
will assist with the expansion of the “Sunshine List” used by DEQ to invite
participants in stakeholder processes for permits. This may include, but is
not limited to, environmental networks, organizations, grassroots groups and
activists, commissions, federal agencies, state agencies, county officials, and
community-based individuals. The database shall be reviewed and updated
by the Coordinator on an annual basis for accuracy. Complainants agree to
provide suggestions for expansion of the Sunshine List to the Coordinator by
June 1, 2018.

Section VII: Review of Activities

A. DEQ and the Complainants agree to maintain ongoing communication on the
implementation of this Agreement. In addition to other communications that result
from implementation of Sections III, IV, V and VI of this Agreement, the parties shall
convene semi-annual conference calls after the effective date of this Agreement to
review the status of this Agreement, the results of all monitoring efforts and other
activities to be conducted under part VIL.B below, and the implications of such
activities for further action.
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B. Upon the completion of all activities described in Sections III through VI,
including the renewal of the Swine General Permit in 2019, DEQ will conduct a
review of such activities to assess the overall compliance of the Swine General
Permit program with Title VI requirements. During the review, and in consultation
with Complainants as described in VIL.A above, DEQ will evaluate the following
information:

1. The provisions of the renewed 2019 Swine General Permit and the
implementation of stakeholder processes described in Section III;

The final report from the air monitoring activities described in Section IV:
The final report from the water monitoring program described in Section V;
The status of the DEQ Title VI program elements described in Section VI; and
Results from application of the E] tool described in Section VI.B to at least
five communities selected by DEQ, in consultation with the Complainants,
that are located near facilities regulated under the General Permit. Such
communities shall include, all or subsections of Duplin and Sampson
Counties.

Rl

In applying the E] tool described in Section VI.B, DEQ in its discretion will be guided
by and take into account those portions of the policies and guidance set forth below
which are relevant to conducting an equity analysis:

1. US EPA, Guidance on Considering Environmental Justice During the
Development of Regulatory Actions (May, 2015),
httns:waw.ena.govfenvironmentaliustice/guidance~con5iderine-
environmental-justice-during-development-action.

2. US EPA, Technical Guidance for Assessing Environmental Justice in
Regulatory Analysis (June, 2016),
https://www.epa.gov/sites/production/files /2016-
06/documents/ejtg 5 6 16 v5.1.pdf.

3. US DOT, Federal Transit Administration FTA C 4703.1 Circular, August 14,
2012, Environmental Justice Policy Guidance for Federal Transit
Administration Recipients. https:/ /222 transit.dot.gov/regulations-and-
guidance/fta-circulars/ environmental-justice-policy-guidance-federal-
transit.

DEQ will undertake the review of activities upon completion of all of the five tasks
above. DEQ's internal deadline to complete the review is November 1,2019. IfDEQ
is not able to complete the review by that date, DEQ will notify the Complainants of
the deadline extension. If, upon completion of the review, DEQ determines that
further changes to the Swine General Permit program are necessary, DEQ will
prepare a written summary of DEQ action items and a schedule for implementation.
The list of action items will be made available to the Complainants and the public.
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Section VIII: Dispute Notification Terms

The Parties shall notify each other in writing if either party contends that the other
has not satisfied a term of this Agreement within ninety (90) calendar days of the
alleged failure to act, and shall include a statement of the facts and circumstances
supporting such contention.

Notifications in this Agreement shall be provided to the following entities using the
following contact information:

A. Notification from DEQ to the Complainants shall be directed to:

Marianne Engelman Lado Elizabeth Haddix

Environmental Justice Clinic Mark Dorosin

Yale Law School Julius L. Chambers Center for Civil
127 Wall Street Rights

New Haven, CT 06511 P.0.Box 956

Marianne.en an- Carrboro, NC 27510
lado@ylsclinics.org chambersccr@gmail.com

917 608-2053 (cell) 919 548-3584 (EH)

919 225-3809 (MD)

Will Hendrick

Staff Attorney

976 Martin Luther King Jr Blvd, Suite P
Chapel Hill NC 27514

whendrick@waterkeeper.org

212 747-0622 x 162

B. Notification from Complainants to DEQ shall be directed to:

William F. Lane

Office of General Counsel

North Carolina Department of Environmental Quality
1601 Mail Service Center

Raleigh, NC 27699-1601

The Parties shall attempt to resolve any disputed issue(s) by informal means within
sixty (60) calendar days from the date written notice is received. The Parties may
agree in writing to continue the 60-calendar day period for dispute resolution.

The enforcement of the terms of this agreement by either party is limited to the Title
VI case management process under EPA’s jurisdiction.

Section IX: Effect of Agreement and Public Disclosure Terms
Effective Date: The Effective Date and date of execution of this Agreement is the
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date by which all Parties have signed this Agreement. This Agreement can be signed
in counterparts.

Scope of Settlement: As of the Effective Date of this Agreement, the Parties have
settled the Title VI Complaints (EPA File No. 11R-14-R4), filed by the Complainants.
This Agreement constitutes a full and final release by Complainants (except for the
executory provisions hereof) of only the specific claims made in Complainants’ two
Title VI Complaints (EPA File No 11R-14-R4). Complainants reserve any and all
rights, claims, demands, and causes of action that they might have against DEQ with
respect to any matter, transaction, or occurrence that was not made in
Complainants’ September 3, 2014 and July 11, 2016 complaints filed with EPA.

This Agreement constitutes the entire agreement between DEQ and the
Complainants regarding the matters addressed, and no other statement, promise, or
agreement made by any other person shall be construed to change any term of this
Agreement, except as specifically agreed to by the Parties in accordance with the
provisions of this Agreement.

This Agreement does not constitute an admission by DEQ or a finding of any
violations of Title VI or 40 C.F.R. Part 7 in connection with the allegations in
Complainants’ Title VI Complaints.

The Parties do not intend, and nothing in this Agreement shall be construed to
mean, that any provision in this Agreement creates any right or interest in any non-
party or in any member of the public as a third-party beneficiary.

Resolution of Complaints: The Parties agree that signing and implementing the
terms of this Agreement will result in the full resolution of the Title VI Complaints
filed with EPA (EPA File No. 11R-14-R4), and understand that OCR will issue a letter
closing the complaint upon receipt of the executed Agreement. Such closure may be
subject to reopening as specified in Section VIII, above. The Parties further
acknowledge that the mediator will provide a copy of the executed Agreement to
ECRCO.

Modification: Any party seeking to modify any portion of this Agreement because of
changed conditions making performance impractical or impossible, or for other
good cause, shall promptly notify the other in writing, setting forth the facts and
circumstances justifying the proposed modification. Any modification(s) to this
Agreement shall take effect only upon written agreement executed by all Parties.

Disclosure: This Agreement is a public document. A copy of this Agreement and any
information contained in it can be made available to any person by DEQ or
Complainants on request under the North Carolina Public Records Law or
otherwise.

Duration: This Agreement shall remain in effect for two (2) years from its Effective
Date, except as otherwise specified in the terms of the Agreement. Nothing in this
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Agreement, however, shall affect DEQ'’s continuing responsibility to comply with
Title VI and EPA’s implementing regulations for Title VI, which are not subject to the
time limit expressed in this paragraph. This includes compliance with all civil rights
requirements in any future permit decisions.

Authorization: The undersigned representatives of the Parties certify that they are
fully authorized to consent to the terms and conditions of this Agreement. Signature
on a counterpart or authorization of an electronic signature shall constitute a valid
signature.

Signatures on the Pages to Follow
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SETTLEMENT AGREEMENT
This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,

Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the North Carolina Department of Environmental Quality:

Wikl 12, .. /e

Name Date
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SETTLEMENT AGREEMENT
This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,

Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the North Carolina Environmental Justice Network:

'\MMMW

Name Date
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SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,

Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the Rural Empowerment Association for Community Health:

w;:a A@f 5/’/ ;/ /5

Name Date
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SETTLEMENT AGREEMENT
This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,

Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the Waterkeeper Alliance, Inc.:

7 K/M '5/:; /2018

Name ’ Date
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Exhibit A: Draft General Permit
Permit Number AWG100000

NORTH CAROLINA
ENVIRONMENTAL MANAGEMENT COMMISSION
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

SWINE WASTE MANAGEMENT SYSTEM GENERAL PERMIT

This General Permit is issued pursuant to North Carolina G.S. §143-215 et seq., may apply to any swine facility in
the State of North Carolina, and shall be effective from October 1, 2014 until September 30, 2019.

All activities authorized herein shall be consistent with the terms and conditions of this General Permit.

Holders of Certificates of Coverage (COC) under this General Permit shall comply with the following specified
conditions and limitations.

L. PERFORMANCE STANDARDS

Any discharge of waste that reaches surface waters or wetlands is prohibited except as otherwise
provided in this General Permit and associated statutory and regulatory provisions. Waste shall not
reach surface waters or wetlands by runoff, drift, manmade conveyance, direct application, direct
discharge or through ditches, terraces, or grassed waterways not otherwise classified as state waters.

The waste collection, treatment, storage and application system operated under this General Permit
shall be effectively maintained and operated as a non-discharge system to prevent the discharge of
pollutants to surface waters or wetlands. Application of waste to terraces and grassed waterways
is acceptable as long as it is applied in accordance with Natural Resources Conservation Service
(NRCS) Standards and does not result in a discharge of waste to surface waters or wetlands.

Facilities must be designed, constructed, operated, and maintained to contain all waste plus the
runoff from a 25-year, 24-hour rainfall event for the location of the facility. A facility that has a
discharge of waste that results because of a storm event more severe than the 25-year, 24-hour
storm will not be considered to be in violation of this General Permit if the facility is otherwise in
compliance with its Certified Animal Waste Management Plan (CAWMP) and this General Permit.

Any discharge or application of waste to a ditch that drains to surface waters or wetlands is
prohibited except as follows: (a) discharges from the ditches are controlled by best management
practices (BMPs) designed in accordance with NRCS standards; (b) the BMPs have been submitted
to and approved by the Division of Water Resources (Division); (c) the BMPs were implemented
as designed to prevent a discharge to surface waters or wetlands; (d) the waste was removed
immediately from the ditch upon discovery; and (e) the event was documented and reported in
accordance with Condition I11.13. of this General Permit. Nothing in this exception shall excuse a
discharge to surface waters or wetlands except as may result because of rainfall from a storm event
more severe than the 25-year, 24-hour storm.

This General Permit does not allow the Permittee to cause a violation of any of the water quality
standards established pursuant to Title 15A, Subchapter 2B of the North Carolina Administrative
Code and Title 15A, Subchapter 2L of the North Carolina Administrative Code.

The facility’s COC and its CAWMP are hereby incorporated by reference into this General Permit.

The CAWMP must be consistent with all applicable laws, rules, ordinances, and standards (federal,
state and local) in effect at the time of siting, design and certification of the facility.
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Exhibit A: Draft General Permit
Permit Number AWG100000

The Permittee must assess and record, on an ongoing basis, the effectiveness of the implementation
of the CAWMP. The Permittee must make major changes" or "revisions" to the CAWMP, as
defined in Section VII, “Definitions,” of this General Permit, in order to address any changes
needed to maintain compliance with the facility’s COC and this General Permit. Major changes,"
and "revisions" to the CAWMP must be documented, dated, and included as part of the CAWMP.
“Major changes “and “revisions” to the CAWMP shall be submitted to the appropriate Division
Regional Office within thirty (30) calendar days of the “major change” or “revision.” If field, riser
or pull numbers are changed, an explanation shall also be submitted and include a description of
how the new numbers relate to the old numbers.

Any violation of the COC or the CAWMP shall be considered a violation of this General Permit
and subject to enforcement actions. A violation of this General Permit may result in the Permittee
having to take immediate or long-term corrective action(s) as required by the Division. These
actions may include but are not limited to: modifying the CAWMP; ceasing land application of
waste; removing animals from the facility; or the COC being reopened and modified, revoked and
reissued, and/or terminated.

Any proposed increase or modification to the operation type or the annual average design capacity
from that authorized by the COC will require a modification to the CAWMP and the COC prior to
modification of the facility. New swine operations and expansion of existing swine operations are
not eligible for coverage under this General Permit. No collection, treatment or storage facilities
may be constructed in a 100-year flood plain.

Any field with a soil analysis P-index of XX or higher must be evaluated for compliance with NC
NRCS Standard 590 as it relates to phosphorus using the NC Phosphorus Loss Assessment Tool
(PLAT). PLAT must be run within twelve (12) months of receiving the high P-index soil analysis
results. PLAT results must be documented on forms supplied by or approved by the Division and
must be submitted to the Division. Per NC NRCS Standard 590, PLAT results are valid for five
years

All fields with a “*HIGH” PLAT rating shall have land application rates that do not exceed the
established crop removal rate (agronomic rate) for phosphorus. There shall be no waste application
on fields with a “VERY HIGH” PLAT rating.

If prior approval is received from the Director of the Division (Director), facilities that have been
issued a COC to operate under this General Permit may add treatment units for the purpose of
removing pollutants before the waste is discharged into the lagoons/storage ponds. Prior to any
approval, the Permittee must demonstrate to the satisfaction of the Director that the new treatment
unit will not interfere with the operation of the existing treatment system and that a process is in
place to properly manage and track the pollutants removed.

If prior approval is received from the Director, facilities that have been issued a COC to operate
under this General Permit may add innovative treatment processes to the systems on a pilot basis
in order to determine if the innovative treatment process will improve how the waste is treated
and/or managed. Prior to any approval, the Permittee must demonstrate to the satisfaction of the
Director that the innovative treatment process will not interfere with the operation of the existing
treatment system and that a process is in place to properly manage and track the pollutants removed.
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Animal waste shall not be applied within 100 feet of any well with the exception of monitoring
wells. The allowable distance to monitoring wells shall be established on a case-by-case basis by
the Division. Animal waste shall also not be applied within 25 feet of perennial streams or water
bodies for facilities sited or expanded before 9-30-95; within 50 feet of perennial streams or water
bodies (other than an irrigation ditch or canal) for facilities sited after 9-30-95 and constructed or
expanded before 8-27-97; and within 75 feet of perennial streams or water bodies (other than an
irrigation ditch or canal) for facilities sited or expanded after 8-27-97.

Existing swine dry lots may remain in wetlands as long as the wetlands uses are not removed or
degraded as a result of the swine. The swine however may not be confined within 100 feet of an
adjacent surface water or a seasonally-flooded area. The swine also must not cause a loss of more
than 10% of the existing tree canopy. Where trees do not exist, the area must be managed to include
crop rotation.

OPERATION AND MAINTENANCE REQUIREMENTS

1.

The collection, treatment, and storage facilities, and the land application equipment and fields shall
be properly operated and maintained at all times.

A vegetative cover shall be maintained as specified in the facility’s CAWMP on all land application
fields and buffers in accordance with the CAWMP. No waste shall be applied upon areas not
included in the CAWMP or upon areas where the crop is insufficient for nutrient utilization.
However, if the CAWMP allows, then waste may be applied up to thirty (30) days prior to planting
or breaking dormancy.

Soil pH on all land application fields must be maintained in the optimum range for crop production.

Land application rates shall be in accordance with the CAWMP. In no case shall the total land
application rates from all nutrient sources (including but not limited to effluent, sludges, and
commercial fertilizers) exceed the agronomic rate of the nutrient of concern for the receiving crop.

In no case shall land application result in excessive ponding or any runoff during any given
application event.

Animal waste shall not be directly applied onto crops for direct human consumption that do not
undergo further processing (e.g., strawberries, melons, lettuce, cabbage, apples, etc.) at any time
during the growing season, or in the case of fruit bearing trees, following breaking dormancy.
Application of animal wastes shall not occur within thirty (30) days of the harvesting of fiber and
food crops for direct human consumption that undergoes further processing.

If manure or sludges are applied on conventionally tilled bare soil, the waste shall be incorporated
into the soil within one (1) day after application on the land, or prior to the next rainfall event,
whichever occurs first. This requirement does not apply to no-till fields, pastures, or fields where
crops are actively growing. In no case shall land application on such fields result in excessive
ponding or any runoff during any given application event.

No material other than animal wastes of the type generated on this facility shall be disposed of in

the animal waste collection, treatment, storage, or application systems. This includes but is not
limited to pesticides, toxic chemicals and petroleum products.
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Domestic and/or industrial wastewater from showers, toilets, sinks, etc. shall not be discharged into
the animal waste collection, treatment, storage, and application system. Washdown of stock trailers
owned by and used to transport animals to and from the facility only, will be permissible as long
as the system has been evaluated and approved to accommodate the additional volume. Only those
cleaning agents and soaps that are EPA approved according to their label, will not harm the cover
crop, and will not contravene the groundwater standards listed in 15A NCAC 2L may be utilized
in facilities covered by this General Permit. Instruction labels are to be followed when using
cleaning agents and soaps.

Disposal of dead animals, which is the responsibility of the Permittee, shall be done in accordance
with the facility’s CAWMP and the North Carolina Department of Agriculture and Consumer
Services (NCDA&CS) Veterinary Division's Statutes and regulations. G.S. 143-215.10C(e)(3)
requires the CAWMP to include provisions that set forth acceptable methods of disposing of
mortalities. Disposal of dead animals, regardless of method, must occur within twenty-four hours
after knowledge of the death as required by G.S. 106-403. Mortality records shall be kept daily to
include number of animals by species/operation type and by disposal method.

Burial is not reccommended for disposal of mortality. Mortality management plans that utilize burial
must include maps showing existing and planned burial locations with setbacks from surface
waters, wells, and property lines. The Division may require groundwater monitoring for mortality
burial sites.

For burial that either addresses mortality numbers that exceed the capacity of the primary mortality

method or the primary/normal mortality method is unable to be used, the facility shall:

a. consult with the NCDA&CS Veterinary Division prior to burial;

b. map the burial sites, showing burial locations and setbacks from surface waters, wells, and
property lines;

¢. record the dates and numbers of the animals buried by species and type; and

d.  submit the map and burial records within fifteen (15) calendar days of burial to the Water
Quality Regional Operations Section located within the appropriate Regional Office.

In the event of a state of emergency declared by the Governor, disposal of dead animals shall be
done in accordance with the guidelines issued by the State Veterinarian.

Unless accounted for in temporary storage volume, all uncontaminated runoff from the surrounding
property and buildings shall be diverted away from the waste lagoons/storage ponds to prevent any
unnecessary addition to the liquid volume in the structures.

A protective vegetative cover shall be established and maintained on all earthen lagoon/storage
pond embankments (outside toe of embankment to maximum pumping elevation), berms, pipe runs,
and diversions to surface waters or wetlands with the goal of preventing erosion. Trees, shrubs,
and other woody vegetation shall not be allowed to grow on the lagoon/storage pond embankments.
All trees shall be removed in accordance with good engineering practices. Lagoon/storage pond
arcas shall be accessible, and vegetation shall be kept mowed.

At the time of sludge removal from a lagoon/storage pond, the sludge must be managed in
accordance with the CAWMP. When removal of sludge from the lagoon is necessary, provisions
must be taken to prevent damage to the lagoon dikes and liner.

Lagoons/storage ponds shall be kept free of foreign debris including, but not limited to, tires,

bottles, light bulbs, gloves, syringes or any other solid waste.
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The facility must have at least one of the following items at all times: (a) adequate animal waste
application and handling equipment, (b) a lease, or other written agreement, for the use of the
necessary equipment, or (c) a contract with a third party applicator capable of providing adequate
waste application.

The Permittee shall designate a certified animal waste management system operator with a valid
certification to be in charge of the animal waste management system. The waste management
system shall be operated by the Operator in Charge (OIC) or a person under the OIC’s supervision.

In accordance with 15A NCAC 8F .0203(b)(2), the OIC or a designated back-up OIC of a Type A
Animal Waste Management System shall inspect, or a person under the supervision of an OIC or
designated back-up OIC shall inspect, the land application site as often as necessary to insure that
the animal waste is land applied in accordance with the CAWMP. In no case shall the time between
inspections be more than 120 minutes during the application of waste. A record of each inspection
shall be recorded on forms supplied by, or approved by, the Division and shall include the date,
time, land application area, number and name of the operator for each inspection. Inspection shall
include but not be limited to visual observation of application equipment, land application areas,
subsurface drain outlets, ditches, and drainage ways for any discharge of waste.

Upon written notification from the Director, the permittee shall install and operate automatic flow
meters with flow totalizers. Written notification may be based on the facility’s violations,
incomplete or incorrect record keeping events, or if the Division determines that flow estimation
techniques do not effectively quantify volumes of waste applied. The equipment must be in place
no later than ninety (90) days following receipt of notice from the Director. [I1SA NCAC 02T
.0108(c)]

No waste shall be applied in wind conditions that cause or might reasonably be expected to cause
the mist to reach surface waters or wetlands or cross property lines or field boundaries.

The Permittee shall maintain buffer strips or other equivalent practices as specified in the facility’s
CAWMP near feedlots, manure storage areas and land application areas.

Waste shall not be applied on land that is flooded, saturated with water, frozen or snow covered at
the time of land application.

Land application of waste is prohibited during precipitation events. The Permittee shall consider
pending weather conditions in making the decision to land apply waste and shall document the
weather conditions at the time of land application on forms supplied by or approved by the Division.

Land application of waste shall cease within four (4) hours after the National Weather Service first
issues a Hurricane Warning, Tropical Storm Warning, or a Flood Watch/Flash Flood Watch in
advance of an associated tropical system including a hurricane, tropical storm, or tropical
depression for the county in which the permitted facility is located. Watches and warnings are
posted on the National Weather Service’s website located at: www.weather.gov. More detailed
website information can be found on Page 2 of the Certificate of Coverage. Watch and warning
information can also be obtained by calling the local National Weather Service Office that serves
the respective county, which can be found on Page 2 of the Certificate of Coverage. Watch and
warning information can also be obtained by calling the local National Weather Service Office that
serves the respective county, which can be found on Page 2 of the Certificate of Coverage.
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Exhibit A: Draft General Permit
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Permittees shall install, operate and maintain devices on all irrigation pumps/equipment designed
to automatically stop irrigation activities during precipitation within 12 months of the issuance of
the Certificate of Coverage for this General Permit. The permittee shall maintain such devices
according to the manufacturer’s instructions and warranties.

Land application activities shall cease on any application site that exceeds a Mehlich 3 Soil Test
Index for Copper of greater than 3,000 (108 pounds per acre) or Zinc of greater than 3,000 (213
pounds per acre).

All waste application equipment must be tested and calibrated at least once every year. The results
must be documented on forms provided by, or approved by, the Division.

Any major structural repairs to lagoons/storage ponds must have written documentation from a
technical specialist certifying proper design and installation. However, if a picce of equipment is
being replaced with a piece of equipment of the identical specifications, no technical specialist
approval is necessary [i.c. piping, reels, valves, pumps (if the gallons per minute (gpm) capacity is
not being increased or decreased), etc.] unless the replacement involves disturbing the
lagoon/storage pond embankment or liner.

Crops for which animal waste is land applied must be removed from the land application site and
properly managed and utilized unless other management practices are approved in the CAWMP.
Hay stored outside should be fed by the end of the first winter after cutting; it shall be moved from
the farm where it is cut within 24 months of cutting.

In accordance with NRCS North Carolina Conservation Practice Standard No. 359 “Waste
Treatment Lagoon™, an operator may temporarily lower lagoon levels to provide irrigation water
during drought periods and to provide additional temporary storage for excessive rainfall during
the hurricane season and in preparation for the following winter months. All conditions of NRCS
NC Standard No. 359 must be satisfied prior to lowering lagoon levels below designed stop pump
levels.

MONITORING AND REPORTING REQUIREMENTS

An inspection of the waste collection, treatment, and storage structures, and runoff control
measures shall be conducted and documented at a frequency to insure proper operation but at least
monthly and after all storm events of greater than one (1) inch in 24 hours. For example,
lagoons/storage ponds, and other structures should be inspected for evidence of erosion, leakage,
damage by animals or discharge. Inspection shall also include visual observation of subsurface
drain outlets, ditches, and drainage ways for any discharge of waste. Inspections of waste
collection, treatment, and storage structures shall be conducted pursuant to the most recent DEQ
Certification Training Manual for Operators of Animal Waste Management Systems, Chapter 5.

Monitoring and Recording Freeboard Levels
a. Highly visible waste-level gauges shall be maintained to mark the level of waste in each
lagoon/storage pond that does not gravity feed through a free flowing transfer pipe into a

subsequent structure. The gauge shall have readily visible permanent markings.

The waste level in each lagoon with a waste level gauge shall be monitored and recorded
weekly on forms supplied by or approved by the Division.
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The Director may require more frequent monitoring and recording of waste levels based on
the facility’s compliance history for freeboard violations.

Upon written notification from the Director, the permittee shall monitor and record waste
levels as describe below. Written notification may be provided if the Division determines
that waste level monitoring and recordkeeping do not adequately represent the volumes of
waste in the structure to ensure appropriate management, if facilities experience freeboard
violations in two or more consecutive years, or as determined necessary by the Director.

In addition to the facility’s existing lagoon waste-level gauges, automated lagoon/storage
pond waste-level monitors and recorders (monitored and recorded at least hourly) must be
installed on all treatment and storage structures covered by a COC issued under this General
Permit to measure and record freeboard. This equipment must be properly maintained and
calibrated in a manner consistent with manufacturer’s operation and maintenance
recommendations. This automated equipment must be in place no later than ninety (90) days
following notification from the Director. The Director may determine that installation of
automated waste Ievel monitors is not required if the Permittee can demonstrate that
preventative measures were taken to avoid the violations and that the violations resulted from
conditions beyond the Permittee’s control.

If an automated level monitor(s) becomes inoperable, the Permittee shall:

L. report the problem by telephone to the appropriate Division Regional Office as soon
as possible, but in no case more than 24 hours following first knowledge of the
problem; and,

il.  make any needed repairs to the equipment as quickly as possible, and take and record
daily wastc levels at the same time every day until such time as the automated
equipment is placed back into operation.

Upon written notification from the Director, the permittee shall install and operate new or
modified waste-level gauges. Written notification may be provided if the Division
determines that the existing gauges are not adequate to accurately indicate lagoon levels
required to be maintained by this General Permit. The equipment must be in place no later
than ninety (90) days following receipt of notice from the Director. [15A NCAC 02T
.0108(c)].

Monitoring and Recording Precipitation Events

d.

Precipitation events at facilities issued a COC to operate under this General Permit shall be
monitored and recorded as follows:

For all facilities, a rain gauge must be installed at a site that is representative of the weather
conditions at the farm’s land application site(s) to measure all precipitation cvents. The
precipitation type and amount must be recorded daily for all precipitation events and
maintained on site for review by the Department of Environment and Natural Resources
(Department).  Daily records do not need to be maintained for those days without
precipitation events.
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b.  Upon written notification from the Director, the permittee shall install and operate an
automated rain gauge and recorder. Written notification may be provided if the Division
determines that the existing rainfall recordkeeping methods/equipment are not adequate to
track rainfall events. This equipment must be properly maintained and calibrated in a manner
consistent with manufacturer’s operation and maintenance recommendations. The
equipment must be in place no later than ninety (90) days following receipt of notice from
the Director. [15A NCAC 02T .0108(c)].

If an automated rain gauge(s) becomes inoperable, the Permittee shall:

L. report the problem by telephone to the appropriate Division Regional Office as soon
as possible, but in no case more than twenty four (24) hours following first knowledge
of the problem; and,

ii.  make any needed repairs to the equipment as quickly as possible, and take and record
all rainfall events until such time as the automated equipment is placed back into
operation.

A representative Standard Soil Fertility Analysis, including pH, phosphorus, copper, and zinc, shall
be conducted on each application field receiving animal waste in accordance with G.S. § 143-
215.10C(e)(6). As of the effective date of this General Permit, the Statute requires that the analysis
be conducted at least once every three years.

An analysis of a representative sample of the animal waste to be applied shall be conducted in
accordance with recommended laboratory sampling procedures as close to the time of application
as practical and at least within sixty (60) days (before or after) of the date of application. Every
reasonable cffort shall be made to have the waste analyzed prior to the date of application and as
close to the time of waste application as possible. This analysis shall include the following
parameters:

Nitrogen Zinc
Phosphorus Copper

The Permittee shall record all irrigation and land application event(s) including hydraulic loading
rates, nutrient loading rates and cropping information. The Permittee shall also record removal of
solids and document nutrient loading rates if disposed of on-site, or record the off-site location(s).
These records must be on forms supplied by, or approved by, the Division.

A record shall be created and maintained of all transfers of waste between waste structures on the
same site not typically operated in series. Such record shall include at least the identity of the
structure from which the waste was transferred, the identity of the structure receiving the waste,
the date and time of transfer and the total volume of waste transferred.

The Permittee must maintain monthly stocking records for the facility and make the records
available to the Department.

If, for any reason, there is a discharge from the waste collection, treatment, storage and application
systems (including the land application sites), to surface waters or wetlands, the Permittee is
required to make notification in accordance with Condition I11. 13, The discharge notification shall
include the following information:
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a.  Description of the discharge: A description of the discharge including an estimate of the
volume discharged, a description of the flow path to the receiving surface waters or wetlands
and a site sketch showing the path of the waste.

b.  Time of the discharge: The length of time of the discharge, including the exact dates and
times that it started and stopped, and if not stopped, the anticipated time the discharge is
expected to continue.

¢ Cause of the discharge: A detailed statement of the cause of the discharge. If caused by a
precipitation event, detailed information from the on-site rain gauge concerning the inches
and duration of the precipitation event.

d.  All steps being taken to reduce, stop and cleanup the discharge. All steps to be taken to
prevent future discharges from the same cause.

¢ Analysis of the waste: A copy of the last waste analysis conducted as required by Condition
111. 5. above.

f. A waste sample, obtained within forty-eight (48) hours following first knowledge of the
discharge to surface waters or wetlands, from the source lagoon/storage pond, shall be
analyzed for the following minimum parameters:

Fecal coliform bacteria Five-day biochemical oxygen demand (BODs)
Total suspended solids Total phosphorous
Ammonia nitrogen (NH;-N) Total Kjeldahl nitrogen (TKN)

Nitrate nitrogen (NO;-N)

Samples shall be collected in accordance with methods described in Certification Training
Manual for Operators of Animal Waste Management Systems, Chapter 4. Permittees shall
contact a state certified laboratory to verify any sample preservation, handling and time
requirements for proper sample analysis. Monitoring results must be submitted to the
Division within thirty (30) days of the discharge event.

Upon notification by the Division, in accordance with 15A NCAC 02T .0108(c), the permittee
shall undertake monitoring and reporting (including but not limited to groundwater, surface water
or wetland, waste, sludge, soil, lagoon/storage pond levels and plant tissue) necessary to determine
the source, quantity, quality, and effect of animal waste upon the surface waters, groundwaters or
wetlands. Such monitoring, including its scope, frequency, duration and any sampling, testing, and
reporting systems, shall meet all applicable Division requirements.

The Division shall require groundwater monitoring when any of the following conditions exist,
including but not limited to: 1) evidence that groundwater impacts to public or private water wells
are occurring off site; 2) evidence of migration of contaminated groundwater to off-site property or
properties; 3) evidence of surface water impacts via groundwater.
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A copy of this General Permit, the facility’s COC, certification forms, lessee and landowner
agreements, the CAWMP and copies of all records required by this General Permit and the facility’s
CAWMP shall be maintained by the Permittee in chronological and legible form for five (5) years.
Records include but are not limited to: soil and waste analyses, rain gauge readings, freeboard
levels, irrigation and land application event(s), past inspection reports and operational reviews,
animal stocking records, records of additional nutrient sources applied (including but not limited
to sludges, unused feedstuff leachate, milk waste, septage and commercial fertilizer), cropping
information, waste application equipment testing and calibration, and records of removal of solids
to off-site location(s). These records shall be maintained on forms provided or approved by the
Division and shall be readily available at the facility (stored at places such as the farm residence,
office, outbuildings, etc.) where animal waste management activities are being conducted.

Within fifteen (15) working days of receiving the request from the Division, the Permittee shall
provide to the Division one (1) copy of all requested information and reports related to the operation
of the animal waste management system. Once received by the Division, all such information and
reports become public information, unless they constitute confidential information under G.S. §
132-1.2, and shall be made available to the public by the Division as specified in Chapter 132 of
the General Statutes.

Regional Notification:

The Permittee shall report by telephone to the appropriate Division Regional Office as soon as
possible, but in no case more than twenty-four (24) hours following first knowledge of the
occurrence of any of the following events:

a. Failure of any component of the animal waste management system resulting in a discharge
to ditches, surface waters, or wetlands.

b.  Any failure of the waste treatment and disposal system that renders the facility incapable of
adequately receiving, treating, or storing the waste and/or sludge.

c. A spill or discharge from a vehicle transporting waste or sludge to the land application field
which results in a discharge to ditches, surface waters, or wetlands or an event that poses a
serious threat to surface waters, wetlands, or human health and safety.

d.  Any deterioration or leak in a lagoon/storage pond that poses an immediate threat to the
environment or human safety or health.

e.  Failure to maintain storage capacity in a lagoon/storage pond greater than or equal to that
required in Condition V.2. of this General Permit.

f.  Failure to maintain waste level in a lagoon/storage pond below that of the designed structural
freeboard (twelve (12) inches from top of dam or as specified in lagoon/storage pond design).
Note that this notification is in addition to the report required by Condition I11.13.e above.

g.  An application of waste either in excess of the limits set out in the CAWMP or where runoff
enters ditches, surface waters, or wetlands.

h.  Any discharge to ditches, surface waters, or wetlands or any discharge that poses a serious
threat to the environment or human health or safety.

For any emergency, which requires immediate reporting after normal business hours, contact
must be made with the Division of Emergency Management at 1-800-858-0368.
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The Permittec shall also file a written report to the appropriate Division Regional Office within
five (5) calendar days following first knowledge of the occurrence. This report shall outline the
actions taken or proposed to be taken to correct the problem and to ensure that the problem does
not recur. In the event of storage capacity violations as described in Condition 111.13.¢, the
written report shall outline the actions proposed to be taken to restore compliance within thirty
(30) calendar days. The requirement to file a written report may not be waived by the Division
Regional Office.

In the event the waste level in a lagoon/storage pond is found to be within the designed structural
freeboard, the Permittee shall file a written report to the appropriate Division Regional Office
within two (2) calendar days following first knowledge of the occurrence. This report shall
outline actions taken or proposed to be taken to reduce waste levels below the designed structural
freeboard within five (5) calendar days of first knowledge of the occurrence.

The Director shall require the Permittec to file an annual certification report. The report must be
filed using the form in Attachment A. These reports will be kept on file at DEQ and made available
for public review upon request.

In the event of a discharge of 1,000 gallons or more of animal waste to surface waters or wetlands,
the Permittec must issuc a press release to all print and electronic news media that provide general
coverage in the county in which the discharge occurred setting out the details of the discharge. The
press release must be issued within forty-eight (48) hours after it is determined that the discharge
has reached the surface waters or wetlands. A copy of the press release and a list of the news media
to which it was distributed must be kept for at least one (1) year after the discharge and must be
distributed to any person upon request.

The permittee shall include the name of the facility, location of the discharge, estimated volume of
waste cntering state waters, time and date discharge occurred, duration of the discharge,
identification of water body that was discharged into including creek and river basin if applicable,
actions taken to prevent further discharge, and a facility contact person and phone number. The
permittee shall provide a copy of the press release to DWR.

In the event of a discharge of 15,000 gallons or more of animal waste to surface waters or wetlands,
a public notice is required in addition to the press release described in Condition I 15. The public
notice must be placed in a newspaper having general circulation in the county in which the
discharge occurred and the county immediately downstream within ten (10) days of the discharge.
The notice shall be captioned “NOTICE OF DISCHARGE OF ANIMAL WASTE”. The minimum
content of the notice is the name of the facility, location of the discharge, estimated volume of
wastc entering state waters, time and date discharge occurred, duration of the discharge,
identification water body that was discharged into including creek and river basin if applicable,
actions taken to prevent further discharge, and a facility contact person and phone number. The
owner or operator shall file a copy of the notice and proof of publication with the Department within
thirty (30) days after the notice is published. Publication of a notice of discharge under this
Condition is in addition to the requirement to issue a press release under Condition 111.15. Permittee
must maintain a copy of the press release and public notice consistent with Section 3.11 (records
retention).

If'a discharge of 1,000,000 gallons or more of animal waste reaches surface waters or wetlands, the
appropriate Division Regional Office must be contacted to determine in what additional countics,
if any, a public notice must be published. A copy of all public notices and proof of publication must
be sent to the Division within thirty (30) days after the notice is published.
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These requirements are in addition to those found in condition 111.15 and condition 111.16. The
Permitteec must maintain a copy of the public notice and proof of publication consistent with Section
3.11 (records retention),

All facilities, which are issued a COC to operate under this General Permit, shall conduct a survey
of the sludge accumulation in all lagoons every year. The survey report should be written on forms
provided or approved by the Division and shall include a sketch showing the depth of sludge in the
various locations within each lagoon. This survey frequency may be reduced if it can be
demonstrated to the satisfaction of the Division that the rate of sludge accumulation does not
warrant an annual survey.

If the sludge accumulation is such that the structure does not satisfy the criteria set by NRCS NC
Conservation Practice Standard No. 359, a sludge removal or management plan must be submitted
to the appropriate Division Regional Office within ninety (90) days of the determination. The plan
shall describe removal and waste utilization procedures to be used. Compliance regarding sludge
levels must be achieved within two (2) years of the determination.

INSPECTIONS AND ENTRY

I

The permittee is subject to inspections at any time, without announcement, by the Department.
The Permittee shall allow any authorized representative of the Department, upon the presentation
of credentials and other documents as may be required by law and in accordance with reasonable
and appropriate biosecurity measures, to:

a. Enter the Permittee's premises where a regulated facility or activity is located or conducted,
or where records must be kept under the conditions of this General Permit:

b.  Have access to and copy, at reasonable times, any records that must be kept under the
conditions of this General Permit;

¢.  Inspect, at reasonable times any facilitics, equipment (including monitoring and control
equipment), practices, or operations regulated or required under this General Permit; and,

d.  Sample or monitor, at reasonable times, for the purpose of assuring permit compliance, any
substances or parameters at any location.

GENERAL CONDITIONS

The issuance of a COC to operate under this General Permit shall not relieve the Permittee of the
responsibility for compliance with all applicable surface water, wetlands, groundwater and air
quality standards or for damages to surface waters, wetlands or groundwaters resulting from the
animal operation.

The maximum waste level in lagoons/storage ponds shall not exceed that specified in the facility’s
CAWMP. At a minimum, maximum waste level for lagoons/storage ponds must not exceed the
level that provides adequate storage to contain the 25-year, 24-hour storm event plus an additional
one (1) foot of structural freeboard except that there shall be no violation of this condition if: (a)
there is a storm event more severe than a 25-year, 24-hour event, (b) the Permittee is in compliance
with its CAWMP, and (c) there is at least one (1) foot of structural freeboard (NRCS standard 359).
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In addition to the above requirements, for new and expanding farms with lagoon and storage pond
designs completed after September 1, 1996, storage must also be provided for the heavy rainfall
factor for the lagoons/storage pond. In case of lagoons/storage ponds in series that are gravity fed,
the 25-year, 24-hour storm event and/or the heavy rainfall factor storage requirement for the system
may be designed into the lowest lagoon/storage pond in the system. However, adequate freeboard
must be designed into the upper lagoons/storage ponds to allow sufficient storage to prevent the
waste level from rising into the structural freeboard while the storm water is draining into the lowest
structure in the system.

Any containment basin, such as a lagoon or a storage pond, used for waste management shall
continue to be subject to the conditions and requirements of this General Permit until properly
closed. When the containment basin is properly closed in accordance with the NRCS NC
Conservation Practice Standard No. 360 “Closure of Waste Impoundments,” April 2012 or any
subsequent amendment, the containment basin shall not be subject to the requirements of this
General Permit. The Permittee must submit a letter to the Division to request rescission of the COC
by providing documentation of closure of all containment basins.

Closure shall also include a minimum of 24 hours pre-notification of the Division and submittal of
the Animal Waste Storage Pond and Lagoon Closure Report Form to the address identified on the
form within fifteen (15) days of completion of closure.

This General Permit allows for the distribution of up to four (4) cubic yards of manure per visit to
individuals for personal use. The maximum distribution of manure per individual for personal use
is ten (10) cubic yards per year. The Permittee must provide the recipient(s) with information on
the nutrient content of the manure. Distribution of greater quantities must be to individuals or
businesses permitted to distribute the waste, or to be land applied to sites identified in the
Permittee's CAWMP,

The Permittee must inform the recipient(s) of his/her responsibilities to properly manage the land
application of manure. Record keeping for the distribution of manure up to four (4) cubic yards
per visit or ten (10) cubic yards per year to individuals for personal use is not required.

The annual permit fee shall be paid by the Permittee within thirty (30) days after being billed by
the Division. Failure to pay the fee accordingly constitutes grounds for revocation of its COC to
operate under this General Permit.

Failure of the Permittee to maintain, in full force and effect, lessee and landowner agreements,
which are required in the CAWMP, shall constitute grounds for revocation of its COC to operate
under this General Permit.

A COC to operate under this General Permit is not transferable. In the event there is a desire for
the facility to change ownership, or there is a name change of the Permittee, a Notification of
Change of Ownership form must be submitted to the Division, including documentation from the
parties involved and other supporting materials as may be appropriate. This request shall be
submitted within sixty (60) days of change of ownership. The request will be considered on its
merits and may or may not be approved.

A COC to operate under this General Permit is effective only with respect to the nature and volume
of wastes described in the application and other supporting data. The Permittee shall notify the
Division immediately of any applicable information not provided in the permit application.

Any proposed modification to an animal waste management system including the installation of
lagoon covers shall require approval from the Division prior to construction.
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If the Permittee wishes to continue an activity regulated by this General Permit after the expiration
date of this General Permit, the Permittee must apply for and obtain a new COC. Renewal
applications must be filed at least 180 calendar days prior to the expiration of the General Permit.

The issuance of a COC to operate under this General Permit does not prohibit the Division from
reopening and modifying the General Permit or COC, revoking and reissuing the General Permit
or COC, or terminating the General Permit or COC as allowed by the appropriate laws, rules, and
regulations.

The Director may require any person, otherwise eligible for coverage under this General Permit, to
apply for an individual permit by notifying that person that an application is required.

The Groundwater Compliance Boundary is established by 15A NCAC 2L .0102 and 15A NCAC
2T .0103. An exceedance of Groundwater Quality Standards at or beyond the Compliance
Boundary is subject to the requirements of 15A NCAC 2L and the Division in addition to the
penalty provisions applicable under the North Carolina General Statutes.

Upon abandonment or depopulation for a period of five years or more, Permittee must satisfy all

the following prior to restocking the facility (S.L. 2015-263):

a. The Permittee must notify the Division of Water Resources in writing at least 60 days prior
bringing any animals back on to the site.

b.  The facility has not been abandoned or depopulated for more than ten years.

¢. At the time the system ceased operation, the animal operation was in compliance with an
individual or a general permit issued pursuant to G.S. 143-215.10C.

d. The facility has maintained coverage under an individual permit or a certificate of coverage
under a general permit.

¢. The Division issues an individual permit or a certificate of coverage under a general permit
issued pursuant to G.S. 143-215.10C for the animal operation before any animals arc brought
on the facility.

f. The permit for the animal waste management system does not allow the production, measured
by SSLW, to exceed the greatest SSLW previously permitted under G.S. 143-215.10C.

€. No component of the animal waste management system and swine farm, other than the existing
swine house or land application site, shall be constructed within the 100-year floodplain.

h. The inactive animal wastc management system was not closed using the expenditure of public
funds and was not closed pursuant to a settlement agreement, court order, cost share agreement,
or grant condition

PENALTIES

Failure to abide by the conditions and limitations contained in this General Permit; the facility’s
COC; the facility's CAWMP; and/or applicable state law; may subject the Permittee to an
enforcement action by the Division including but not limited to the modification of the animal
waste management system, civil penalties, criminal penalties and injunctive relief,

The Permittee must comply with all conditions of this General Permit. Any permit noncompliance
constitutes a violation of state law and is grounds for enforcement action: for permit coverage
termination, revocation and reissuance, or modification; or denial of a permit coverage renewal
application.

It shall not be a defense for a Permittee in an enforcement action to claim that it would have been
necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of this General Permit.
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DEFINITIONS

25-year, 24-hour rainfall or storm event means the maximum 24-hour precipitation event with a probable
recurrence interval of once in 25 years, as defined by the National Oceanic and Atmospheric Administration
Atlas 14 (NOAA 14), Volume 2, version 3.0 2004 revised 2006, and subsequent amendments, or equivalent
regional or state rainfall probability information developed therefrom. [reference — NC NRCS Title 210 —
National Engineering Handbook (NEH) Part 650, Engineering Field Handbook C hapter 2 (EFH-2), North
Carolina Supplement, October 2017]

Agronomic rates means the amount of animal waste and/or other nutrient sources to be applied to lands as
outlined in NRCS NC Conservation Practice Standards No. 590 “Nutrient Management” or as
recommended by the NCDA&CS and the North Carolina Cooperative Extension Service at the time of
certification of the Animal Waste Management Plan by the appropriate certified technical specialist.

Animal feeding operation means a lot or facility (other than an aquatic animal production facility) where
the following conditions are met: (i) animals (other than aquatic animals) have been, are, or will be stabled
or confined and fed or maintained for a total of forty five (45) days or more in any twelve (12) month period,
and (ii) crops, vegetation, forage growth, or post-harvest residues are not sustained in the normal growing
season over any portion of the lot or facility. Two or more animal feeding operations under common
ownership are considered to be a single animal feeding operation if they adjoin each other, or if they use a
common area or system for the disposal of wastes.

Certification means technical specialist certification of the CAWMP in accordance with the requircments
of 15A NCAC 02T .1304. It is unrelated to terms “Annual Certification” as used in Condition 11114 of this
General Permit, and the “No Discharge Certification Option™ allowed by the November 2008 EPA CAFO
Rule.

Discharge is defined by G.S. 143-213 which states: “Whenever reference is made in this Article to
"discharge" or the "discharge of waste,” it shall be interpreted to include discharge, spillage, leakage,
pumping, placement, emptying, or dumping into waters of the State, or into any unified sewer system or
arrangement for sewage disposal, which system or arrangement in turn discharges the waste into the waters
of the State. A reference to "discharge” or the "discharge of waste" shall not be interpreted to include
"emission" as defined in subdivision (12) of this section.”

Ditch means any man made channel for the purpose of moving water off a site to the surface waters.
Excessive Ponding means any area of the application field where visible liquid waste is ponded on the
surface of the land application site more than four (4) hours following the application of waste. Excessive
ponding also means any arcas where the ponding of waste has resulted in crop failure.

Expansion means an increase in the permitted steady state live weight at the animal operation.

Facility means an animal feeding operation including confinement areas, waste collection areas, waste
treatment areas, waste storage areas, and land application areas.

Groundwaters means any subsurface waters, as defined in 15A NCAC 2L .0102.
Land application area means the area used for the application of animal wastewater or waste solids.

Land application means the application of wastewater and/or waste solids onto or incorporation into the
soil.
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Major changes to the CAWMP means changes in the number of animals, type of operation (feeder to finish
to wean to feeder), retrofit of a lagoon, installation of a new irrigation system, and similar type changes.
Recertification is only required for major changes to the CAWMP. Major changes to a facility must first
be approved by the Division. The new CAWMP and the certification shall be submitted with a request that
the COC be amended to reflect the changes. The facility may not make the changes until a new or amended
COC has been issued.

Revision to the CAWMP means a change to an entire CAWMP to meet current applicable standards. A
CAWMP must be revised if the operation cannot utilize all N nitrogen generated by the animal production
in accordance with the existing CAWMP, except for the specific conditions noted in the CAWMP
amendment criteria as previously defined. For an existing CAWMP, a change in crops and/or cropping
pattern that utilizes more than 25% of the N generated by the operation is considered a plan revision. Any
change to an existing CAWMP, whether an amendment or revision, must be signed and dated by both the
producer and a technical specialist for the new CAWMP to be valid. A revision of the CAWMP does not
require recertification.

State Waters mcans all surface waters, wetlands, groundwaters and waters of the United States located in
the State.

Surface Waters means any stream, river, brook, swamp, lake, sound, tidal estuary, bay, creek, reservoir,
waterway, or other surface body or surface accumulation of water, whether public or private, or natural or
artificial, that is contained in, flows through, or borders upon any portion of the State of North Carolina,
including any portion of the Atlantic Ocean over which the State has Jurisdiction as well as any additional
Waters of the United States which are located in the State.

Waste means manure, animal waste, process wastewater and/or sludge generated at an animal feeding
operation.

Wetlands means areas that are inundated or saturated by an accumulation of surface or groundwater at a
frequency and duration sufficient to support, and under normal circumstances do support a prevalence of
vegetation typically adapted for life in saturated soil conditions, as defined in 15A NCAC 2B .0202.

This General Permit issued the

NORTH CAROLINA ENVIRONMENTAL MANAGEMENT COMMISSION

, Director

North Carolina Division of Water Resources
By Authority of the Environmental Management Commission

Permit Number AWG100000
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To determine the degree of air contamination and air pollution in and around Duplin County, North
Carolina, and to ensure that local residents have access to reliable information about air quality,
the North Carolina Department of Environmental Quality (DEQ) agrees to design and implement
a temporary ambient air quality study in partnership with the Rural Empowerment Association for
Community Help (“REACH”™), according to the conditions set out below.

In consultation with REACH, DEQ’s Division of Air Quality (“DAQ”) will conduct an ambient
air quality study to evaluate whether ambient concentrations of particulate matter (PM2.5),
hydrogen sulfide (H2S), and/or ammonia (NH3) may exceed relevant regulatory limits, published
odor thresholds, or levels at the control site at the non-source oriented sites in and around Duplin
County. In preparation for this study, DAQ in consultation with REACH and taking into account
EPA siting criteria will determine the placement of a temporary fixed air monitoring site in or near
Kenansville, North Carolina by May 15, 2018. This site will be within 1-2 miles of the previous
Kenansville PM2.5 monitoring site. This is to provide continuity of data from the historical data
to the current time period. This site will be equipped with instruments to monitor PM2.5, H2S, and
NH3, as well as wind speed, wind direction, temperature, and relative humidity (the “Monitoring
Equipment™). DAQ will begin to operate this monitoring equipment on or around June 1, 2018.
The Monitoring Equipment will collect data 24 hours/day for at least 3 continuous months. DAQ
will also establish a comparison site at the existing DAQ ambient monitoring site located in
Candor, North Carolina. The comparison site will have instrumentation identical to the Monitoring
Equipment and will collect data 24 hours/day during the same 3 continuous months as the
Kenansville site.

By June 30, 2018, DAQ and REACH will agree on at lcast 3 additional temporary fixed air
monitoring sites in or near Duplin County, North Carolina. At least one of these sites will be
operated on a continuous 12-month cycle to gather one year’s data to account for seasonal
variations in air quality and other factors. During this same 12-month period, monitoring at the
remaining two sites will either occur at one site for the entire period or will be moved from one to
the other to complete the balance of the 12-month monitoring period. Monitoring at these sites
will begin by September 1, 2018. Note: There will be only two active monitoring sites during any
period during the study given availability of equipment. DAQ and REACH will agree on a
decision about whether to move the Monitoring Equipment based on the collected data

DAQ reserves the option to remove instrumentation from any site if it is needed for another State
air quality emergency such as a wildfire or chemical releases. In the event of such an emergency,
DAQ will reestablish the Monitoring Equipment at the site from which it was removed within 2
weeks of the cessation of emergency monitoring requiring the use of the study instrumentation.
The sites would be reestablished to complete the remaining time period for that site. Example: if
an EBAM were removed from a site(s) for 4 weeks, upon returning it to operation at that site, it
would remain for an additional 4 weeks from the original planned end date.

Subject to the availability of DAQ resources, operation and logistics will be conducted by state
personnel in accordance with established protocols. REACH will have access to each temporary
fixed air monitoring site and the authority to conduct independent air monitoring, using REACH’s
cquipment, at those sites. DAQ will provide REACH with written permission indicating this
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access and authority at least two weeks prior to beginning monitoring at these temporary fixed air
monitoring sites. DAQ will make all data accessible to REACH and its partners and available to
the public on the DAQ website. The schedule for data sharing will be dependent on the operational
parameters of the instruments and the staffing required to collect the data. A tentative schedule
will be determined in agreement with REACH prior to the beginning of monitoring.

By October 15, 2019, DAQ will determine on the basis of the data collected whether the study
should be extended for an additional agreed upon time period.

By November 1, 2019, DAQ will release a draft report summarizing data from this study for
public comment. A final report will be posted to the DAQ website by February 1, 2020.

Provided that REACH’s independent monitoring adheres to conditions to be established by DAQ
and made available to REACH prior to REACH beginning data collection during the 12-month
fixed air monitoring site study, DAQ will post REACH’s independent community monitoring
results report on the DAQ website after DAQ has the opportunity to review and comment.
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Exhibit C: Surface Water Monitoring Agreement

Purpose: Evaluate surface water quality impacts in arcas with concentrated animal feeding operations in
Sampson and Duplin Counties.

Department of Environmental Quality (DEQ) will identify and incorporate into its Ambient Monitoring
System an additional ambient water quality monitoring station to increase coverage in the Sampson
Duplin Counties area and undertake a focused surface water sampling initiative to evaluate potential
surface water impacts in areas with high concentrations of animal feeding operations in Duplin and
Sampson Counties. DEQ will utilize existing surface water monitoring programs in these counties and
consider data collected by Complainants using agreed-upon protocols for quality assurance for non-
enforcement purposes, to determine where more focused sampling may be helpful in monitoring impacts.
DEQ will utilize existing staff resources to conduct the sampling, and where practical include existing
monitoring coalitions to support the initiative. It is the intent of DEQ to utilize this initiative to help
develop a systematic approach for determining if surface water impacts are occurring in areas with many
animal feeding operations, and if there arc impacts, determining which operations are responsible.

DEQ has initiated the following steps to identify potential sampling locations:

e Evaluate existing surface water monitoring locations to determine where additional monitoring
may be beneficial by mapping:

o Existing Monitoring stations historic data, (NCDWR and Coalitions)
o Surface waters
o Municipalities (or populations densities)
© Animal Operations.
o Roads
® Evaluate existing surface water monitoring data to determine where additional sampling may be
beneficial by:

o Ensuring proper indicator parameters and monitoring frequencies are incorporated into
monitoring plans for selected stations.
©  Mapping of monitoring results to show relationships of results for parameters that may be
indicators of impacts from animal operations.
* Determine strategy to prioritize additional monitoring locations based on evaluation of existing
stations and data. Prioritization will include:
©  Environmental data documenting water quality impacts

©  Location of potential or observed impacts relative to animal operations
o Location of potential or observed impacts relative to communitics
o Accessibility of surface waters
o Available resources
Parameters

Each station will be monitored for the following parameters:

* Temperature
* Specific Conductivity

e pH
e Dissolved Oxygen
e Turbidity

* Fecal coliform
¢ Nutrients (ammonia as N, total kjeldahl nitrogen, nitrate-nitrite, total phosphorus)
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Exhibit C: Surface Water Monitoring Agreement

Focused SW Sampling

Initial evaluation of potential sites focused on existing surface water data supporting potential impacts to
water quality, concentration on animal feeding operations, and access roads. Based on initial evaluation
of available data the following locations will be considered for a focused surface water study:

Stream Name | Stream Location Watershed Characteristics County
Index
Cool Spring Rd Several Crossroads throughout this
S Dobson Chapel Rd | high density CAFO watershed. This
Stockinghead 18-74-24 Stocking Head Rd. is. a head.waters s}rcam crossing. Duplin
Creek S NC Highway 50 Fish station at this crossroads.

Benthic macroinvertebrate station at

Pasture Branch Rd. this crossroads.

Murpheys

Ciick 18-74-29-0.5 | S NC Highway 903 High density CAFO watershed. Duplin
Medium density CAFO watershed.
Durwood Evan Rd. Impaired biological station at this
Muddy Creek 18-74-25 location. Duplin

Med. Density CAFO, upstream

Jackson Store Rd closer to swine CAFOs.

High density CAFO watershed with

Sikes Mill Run | 18-68-2-10-4 | Beasley Mill Rd. Pk Duplin
stream originating on hog farm.
Stewarts Creek | 18-68-2-10 Waycross Rd. High density CAFO watershed. Sampson
Medium density CAFO watershed.
Cane Creek 18-68-2-12 Edmonds Matthis Rd. | Benthic macroinvertebrate station Sampson
located at this crossroad.
Include road crossings at:
S B (1) E Wards Bridge Rd Data summary from Reach; There are :
Haplc Branch B (2) Summerlins Crossroad | approx. 12 CAFOs in this watershed. Puplin
Rd

Stockinghead Creek, Murpheys Creek, Muddy Creek, and Sikes Mill Run have been identified as the
highest priority sites for initial evaluation. DEQ will begin sampling in these waterbodies at the specified
sites in April 2018 and continue for at least six months. DEQ will further refine and expand the potential
sites by considering population demographics for the counties of interest. DEQ will also continue to
refine and expand the list of potential study sites as staff learn from the ongoing study sites, and as more
data becomes available.

Furthermore, a potential reference site has been identified on Harrisons Creek in Pender County. The
watershed for this stream is largely forested with no registered animal operations and little development.
Visual review of the watershed using acrial imagery showed no potential significant nutrient or pathogen
sources. This stream has been used in the past by researchers from UNCW as a reference site. Water
quality data collected at Harrisons Creek will be used as a point of comparison to data collected at the
sites identified above. Statistical comparisons will help DEQ determine if any significant differences are
present for pollutants associated with CAFOs in the CAFO-dense watersheds versus the reference
watershed.
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Exhibit C: Surface Water Monitoring Agreement

DEQ will evaluate the need for additional monitoring at each study site as data becomes available. In
addition to sampling results, DEQ will consider other factors in determining if additional monitoring is
necessary to determine if a point source can be identified. These factors may include the following;

* Visual observation of discharges (initiate further investigation of discharge source and proceed to
enforcement)

*  Accessibility to upstream segments of the stream (no road crossings, or facilities adjacent to the
stream)

* Flow conditions of the upstream segment

¢ Adjacent land uses not indicative of measured surface water impacts. (c.g., forested areca adjacent
to and upstream of measured fecal coliform impacts).

*  Operational records at CAFO facilities with individual permits or coverage under a general
permit. DWR staff will request operational data after initial sampling results are available.

In addition, to provide surface water data in areas with high concentration of animal operations, it is
DEQ’s intent to utilize the focused surface water sampling efforts to identify and address any discharges.
DEQ may elect to stop further sampling for a study area if monitoring data and field observations are
found to be inconclusive in locating unpermitted pollutant sources.

Ambient Monitoring Station

DEQ plans to establish an additional ambient monitoring station in Duplin or Sampson County by
January 1, 2019. Selection of an appropriate ambient monitoring station is anticipated to be a two-step
process. The first step will include reconnaissance of potential sites to determine suitability as monitoring
stations. Factors in determining suitability will include but are not limited to the following:

* Accessibility (Landowner Permission, Terrain, Safety)
e Perennial Stream may not be suitable for AMS.
* Measurable Flow (Non-wetland) rates may limit a stream segments suitability

Once suitable sites are identified, DEQ will monitor these sites on a short-term basis. Results of the
short-term study will be used to identify locations with observed adverse water quality impacts indicative
of CAFO operations. These monitoring results, along with geographical location and landscape position
(headwater stream, “major tributary,” etc.), will be used to select a station for incorporation into the
ambient monitoring system. Sampling events will begin as carly as April 2018. Based on initial
evaluation of available data the following locations for initial screening of ambient monitoring locations
have been determined:

Stream Name Stream Index | Location Watershed Characteristics County
Upstream in Rockfish Creek

Murpheys Creek | 18-74-29-0.5 | S NC Highway 903 watershed. Closer to CAFO Duplin
influences.
Muddy Creek further upstream ;

-74-2
Muddy Creck 18-74-25 Jackson Store Rd closér 16 CAFO's. Duplin
. Mid watershed location. There are

(S:tr(:;ilnghead 18-74-24 Stocking Head Rd. several other stream crossings for Duplin
possible locations.

Rockfish Creek | 18-74-29a Providence Rd. Duplin
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Exhibit C: Surface Water Monitoring Agreement

Stream Name Stream Index | Location Watershed Characteristics County
Very High Fecal conc. Upstream of
Panther Cr. which has the high fecal
Goshen Swamp | 18-74-19a [-440 Connector readings. Alternative is downstream | Duplin
of Panther Cr. at Hwy 117 or further
upstream at Emmett Jackson Rd.
i _ Colocated with Bug station BB336 -
Six Runs Creek | 18-68-2-(0.3)b | Needmore Rd. (Fair 11/1996) Sampson
Six Runs Creek | 18-68-2-(0.3)b {_{l?‘;a" e Ty Upper portion of the watershed. Sampson
Stewarts Creek | 18-68-2-10 Blanchard Carrolls Upper portion of Stewarts Creek Sampepi
Rd. watershed.
Stewarts Creck | 18-68-2-10 Waycross Rd. Sampson
Great Coharie Maybe to swampy/low flow to
Creek el REioke R, sample for AMS purposes. Simpson
: Maybe to swampy/low flow to
Great Coharte 18-68-1b Keener Rd. sample for AMS purposes. Sampson

Creek
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May 7, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail# EPA File No. 11R-14-R4
Mr. Michael S. Regan

Secretary

North Carolina Department of Environmental Quality

1622 Mail Service Center
Raleigh, NC 27699-1611

Re: Closure of Administrative Complaint

Dear Secretary Regan:

This is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is closing the administrative complaint filed with ECRCO
on September 3, 2014, on behalf of the North Carolina Environmental Justice Network, Rural
Empowerment Association for Community Help, and Waterkeeper Alliance, Inc.,
(Complainants) against the North Carolina Department of Environmental Quality (NCDEQ). In
general. the complaint alleged that NCDEQ violated Title VI of the Civil Rights Act of 1964, as
amended, 42 United States Code 2000d ef seq. and the EPA’s nondiscrimination regulations
found at 40 Code of Federal Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency), disability, sex. and age in programs or activities that receive federal financial
assistance from the EPA. On February 20. 2015, and August 2, 2016, respectively. ECRCO
accepted for investigation:

Whether NCDEQ’s regulation of swine feeding operations discriminates against
African Americans, Latinos, and Native Americans on the basis of race and
national origin in neighboring communities and violates Title VI of the Civil
Rights Act of 1964 and the Environmental Protection Agency’s implementing
regulations: and

Whether NCDEQ’s actions or inactions, including those associated with the
presence and activities of the Pork Council related to the January 2016 mediation
session, violated 40 C.F.R § 7.100 which prohibits intimidating, threatening,
coercing, or engaging in other discriminatory conduct against any individual or





Secretary Regan - May 7, 2018

group because of actions taken and/or participation in an action to secure rights
protected by the non-discrimination statutes ECRCO enforces.

On May 3. 2018. Complainants and NCDEQ reached a “Settlement Agreement” through EPA
ECRCO’s Alternative Dispute Resolution process (ADR), with the assistance of a mediator
provided by EPA. (Settlement Agreement enclosed.) ECRCO has reviewed the “Settlement
Agreement” and found the terms in the May 3, 2018, “Settlement Agreement” to be a reasonable
resolution of the issues accepted for investigation by ECRCO for EPA File No. 11R-14-R4. In
light of this, ECRCO is closing the complaint as of the date of this letter, without further action.

ECRCO is not a party to the ADR “Settlement Agreement” and ECRCO will not monitor the
implementation of this “Settlement Agreement.” However, ECRCO will respond to complaints
by the Complainants and NCDEQ of “Settlement Agreement” breaches, as appropriate, pursuant
to the procedures set forth in its Case Resolution Manual. (See Sections 3.11 and 3.9 at:
https://www.epa.gov/ocr/case-resolution-manual .) ECRCO is of course available to provide
technical assistance to NCDEQ as it works to develop and implement its nondiscrimination
program.

We would like to thank the Complainants and NCDEQ for working collaboratively to reach this
agreement. If you have any questions regarding this letter, please contact me at (202)564-
9649, or dorka.lilian@epa.gov.

Sincerely,

8 Dk

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

Ck: Elise B. Packard
Associate General Counsel
Civil Rights and Finance Law Office
Office of General Counsel

Kenneth Lapierrre
Assistant Regional Administrator
U.S. EPA Region 4





SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,
Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

Title VI of the Civil Rights Act of 1964 (Title V1), 42 U.S.C. §§ 2000d et seq., and the
U.S. Environmental Protection Agency (EPA) regulations promulgated pursuant to
Title VI, 40 C.F.R. Part 7, prohibit discrimination on the basis of race, color, or
national origin in any program or activity receiving federal financial assistance.

Section I: Factual Background
The Parties

Complainant North Carolina Environmental Justice Network (NCEJN) is a statewide,
grassroots-led organization made up of community members and other
organizations that are working to fight environmental injustice. NCE]JN seeks to
promote health and environmental equality for all people in North Carolina through
organizing, advocacy, research, and education based on principles of economic
equity and democracy for all. NCEJN supports the communities that are most
impacted by environmental injustice and has worked for more than a decade to
address the impacts of industrial swine facilities in North Carolina’s low-income
and African American communities.

Complainant Rural Empowerment Association for Community Help (REACH) is a
non-profit organization that seeks to address social, economic, and environmental
inequities, primarily in Duplin, Sampson, Pender and Bladen Counties. Through
research, advocacy, and collaborative problem-solving, REACH has worked to
change practices at industrial swine facilities and to address their impacts on the
environment, health, and welfare of affected communities.

Waterkeeper Alliance, Inc. (Waterkeeper) is a nonprofit organization that unites the
more than 300 Waterkeeper organizations that patrol and protect the waterways in
North Carolina, across the United States, and around the world. In North Carolina,
there are currently 14 Waterkeeper affiliates with members who live, work,
recreate on, and obtain their drinking water from waterways and in watersheds in
North Carolina. Waterkeeper'’s Pure Farms, Pure Waters Campaign has worked with
communities in eastern North Carolina to address the impacts of industrial swine
facilities on local waterways and human health.

DEQ, formerly called the North Carolina Department of Environment and Natural
Resources (DENR), is an agency of the State of North Carolina. DEQ is charged with
protecting North Carolina’s environment and public health and has the power to





issue permits to carry out this mission. The Environmental Management
Commission (“EMC") has the authority to issue permits for animal waste
management systems at swine facilities and has delegated this authority to DEQ.
DEQ is a recipient of financial assistance from EPA and is subject to the provisions of
Title VI and EPA’s implementing regulations.

2014 General Permit

In 1996, the North Carolina legislature required that the State develop a general
permit program to prevent the discharge of waste from animal operations, including
swine operations with 250 or more swine.

DEQ began issuing general permits for controlling swine waste management
systems on January 1, 1997. The following year the North Carolina legislature
enacted a moratorium on new or expanded lagoon and sprayfield waste
management systems at swine facilities. See G.S. 143-215-101.

DEQ has since issued revised general permits, first on June 4, 2004, and again on
February 20, 2009. In 2013, DENR published draft state permits to control animal
waste, including AWG100000, the Swine Waste Management System General
Permit.

Complainants NCEJN and Waterkeeper, along with others, submitted comments to
DEQ on December 6, 2013, asking DEQ to modify the proposed general permit for
the purpose of complying with Title VI. The Comments requested that DEQ “assess
the racial and ethnic impact of the permitting program” before finalizing the general
permitand “adopt measures that protect communities from pollution from swine
facilities.”

On March 7, 2014, DEQ finalized the 2014 renewal of the Permit No. AWG100000
(the General Permit).

Title VI Complaints to EPA’s External Civil Rights Compliance Office

On September 3, 2014, Complainants submitted a complaint to EPA’s Office of Civil
Rights, now called the External Civil Rights Compliance Office (ECRCO) alleging that
DEQ issued a general permit for industrial swine facilities in North Carolina in
violation of Title VI and EPA implementing regulations, 40 C.F.R. Part 7.

On February 20, 2015, EPA accepted the complaint for investigation. The EPA found
that the allegation met EPA’s jurisdictional requirements.

On March 6, 2015 the Complainants and DEQ agreed to engage in Alternative
Dispute Resolution (“ADR”) and EPA placed its investigation on hold pending the
outcome of ADR. The Parties commenced ADR but did not reach resolution, and
EPA reinitiated its investigation on May 5, 2016.
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On July 11, 2016, Complainants filed a second complaint with EPA alleging that DEQ,
directly and through the actions of third parties, engaged in and failed to protect
Complainants from intimidation, which is prohibited by Title VI and EPA
regulations, 40 C.F.R. § 7.100.

On August 2, 2016, EPA accepted for investigation the Complainants’ second
complaint. EPA found that the complaint met EPA’s jurisdictional requirements.

On January 12, 2017, EPA sent to DEQ a Letter of Concern providing preliminary
information on ECRCO'’s investigation and making a series of recommendations.

On March 8, 2017, EPA suspended its investigation in light of the fact that the
Complainants and DEQ agreed to engage in Alternative Dispute Resolution (ADR).
EPA informed Complainants and DEQ that, pursuant to procedures set forth in its
Complaint Resolution Manual, EPA would resume its investigation if the Parties did
not reach resolution through ADR.

On June 30, 2017, Complainants and DEQ entered into mediation.
Section II: Recitals

DEQ is committed to carrying out its responsibilities in a nondiscriminatory
manner, in accordance with the requirements of Title VI and EPA implementing
regulations. The activities in Sections 11l through VII of this Agreement, which DEQ
has voluntarily agreed to undertake and implement, are in furtherance of this
commitment and DEQ’s mission as the lead stewardship agency for the protection of
North Carolina’s environment and natural resources.

DEQ is committed to providing meaningful opportunities for public input, including
language access and public participation in permitting processes, to be responsive
to public inquiries, and to protect against intimidation and other forms of
interference in the exercise of rights.

DEQ is committed to ensuring compliance with Title VI and EPA regulations by
evaluating whether policies and programs have a disparate impact on the basis of
race. DEQ maintains an ongoing interest in integrating into DEQ programs better
protections for human health, vulnerable communities, the environment and civil
rights.

Complainants are committed to ensuring that the civil rights of all residents of North
Carolina are respected, protected and enforced. Complainants are also committed
to ensuring that those residents most directly and adversely impacted can
effectively and safely participate in environmental permitting and governmental
decision-making processes that are free from intimidation.

Complainants and DEQ (collectively, the Parties) therefore agree to the following
terms described in the remainder of this Agreement:
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Section III: Specific Terms Related to the Swine General Permit

A. DEQ agrees to submit the draft General Permit, attached as Exhibit A and
incorporated herein, for consideration in its Stakeholder Process. DEQ reserves the
right to make additional changes for clarity, consistency with new statutes and
regulations, and specificity, but commits to utilizing the substance of this attached
draft for stakeholder comments. The Complainants reserve the right to raise
additional issues not agreed to in this settlement during the stakeholder and notice
and comment processes.

DEQ agrees to advance and explain the proposed changes throughout the
stakeholder and public notice and comment period for the renewal of the General
Permit. DEQ has responsibility to conduct a meaningful and substantial review of
comments made by all stakeholders in the stakeholder and public notice and
comment period, but cannot make assurance as to the content of the final General
Permit.

DEQ will implement the process commitments around the stakeholder process as
described below in I11.B

B. Stakeholder Process:

1. The stakeholder process and public hearings will be facilitated by an
independent non-partisan facilitator. The facilitator will be selected by DEQ and
will be compensated by DEQ. The facilitator will establish ground rules for the
process to ensure mutually constructive, inclusive and respectful dialogue.

2. Invitees to the stakeholder process will not be limited to those who have
previously been involved as stakeholders and will include the Complainants as
well as a range of other parties who may be affected.

3. The stakeholder process will include input from the public at large, including
community residents in the eastern part of the state where most existing swine
operations covered under the General Permit are located. DEQ and others
involved in the stakeholder process will hold one or more public forums -
including at least one in Duplin or Sampson Counties - to invite questions and
initial input, before notice and comment rulemaking. Notice to the public will
also be made in Spanish or other languages spoken by communities impacted by
the permit in accordance with federal guidance (listed at Section VI). Facilities
where public forums are held shall be accessible.

4. Notice of stakeholder meetings will be provided at least one (1) month in
advance.

5. DEQ will adhere to Public Participation and LEP policies, as state and
federally required, in conducting the stakeholder process. If the stakeholder
process proceeds before such policies are finalized, DEQ will create and
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implement an action plan to comply with federal LEP and Public Participation
standards, including the translation of vital documents.

6. The initial draft General Permit for review in the stakeholder process will be
released to all participating parties at the same time, with an opportunity for
public review at least two weeks prior to any stakeholder meeting. Any
subsequent drafts, should there be any, will be released to all parties
simultaneously.

7. DEQ will provide for a record of stakeholder meeting discussion via sign-in
sheets, audio recordings, meeting notes or summaries, or other means that
capture the range of issues, ideas and concerns discussed.

C. Point System:

Within twelve months of the effective date of this agreement, DEQ will prepare a
draft rule designating a system of points to be assigned to operators under the
general permit for violations in accordance with G.S. 143-215.6A.

Section IV: Air Monitoring

To determine the degree of air contamination and air pollution in and around Duplin
County, North Carolina, and to ensure that residents have access to reliable
information about air quality, DEQ agrees to design and implement a temporary
ambient air quality study in partnership with REACH. DEQ and the Complainants agree
to undertake the air monitoring activities outlined in the Air Quality Monitoring
Agreement, attached as Exhibit B. At the conclusion of the 12-month study period, DEQ
will determine on the basis of the data collected whether the study should be extended for
an additional agreed upon time period. Additionally, at the conclusion of the 12-month
study period, a draft report will be compiled by DAQ staff and provided to the interested
parties for comment. A final version of the report will be posted to the DAQ website.

Section V: Water Monitoring

DEQ and the Complainants agree to undertake the surface water monitoring activities
outlined in the Surface Water Monitoring Agreement, attached as Exhibit C, including
focused surface water sampling and establishment of at lcast one additional station to be
included in the agency’s ambient surface water monitoring system. At the conclusion of
the 12-month study period, a draft report will be compiled by DEQ staff and provided to
the interested parties for comment. A final version of the report will be posted to the DEQ
website.

Section VI: Title VI Programmatic Terms
A. Non-Discrimination Civil Rights Policy and Civil Rights Compliance: DEQ is

committed to maintaining and implementing a non-discrimination civil rights policy
through the Department and publishing electronic copies on the Internet.
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Specifically, DEQ will comply with applicable state and federal civil rights
requirements during permitting processes and during regulatory oversight of
facilities within its jurisdiction. In revising its Non-Discrimination Civil Rights
Policy, DEQ will provide public notice and seek comment from Complainants and
the public.

The Department in its discretion will be guided by and take into account the policies
and guidance set forth below:

1. 42 U.S. C. § 2000d-2000d-7 - Prohibition Against Exclusion From Participation In,
Denial Of Benefits Of, And Discrimination Under Federally Assisted Programs On
Ground Of Race, Color, Or National Origin

2. 40 CFR Part 7 - Nondiscrimination In Programs Or Activities Receiving Federal
Assistance From The Environmental Protection Agency

3. U.S.DOIJ, *Proving Discrimination: Disparate Impact,” Section VII, Title VI Legal
Manual (Updated), available at https://www justice.gov/crt/fcs/T6Manual7.

4. U.S. EPA, External Civil Rights Compliance Toolkit (Chapter 1, Transmittal
Letter, FAQs) (Jan. 18, 2017), available at
https://www.epa.gov/sites/production/files/2017-01 /documents/toolkit-chapter| -
transmittal letter-fags.pdf.

5. U.S. DOT of Transportation, Federal Transit Administration FTA C 4703.1
CIRCULAR, August 14, 2012, Environmental Justice Policy Guidance for
Federal Transit Administration
Recipients. https://www.transit.dot.gov/regulations-and-guidance/fta-
circulars/environmental-justice-policy-guidance-federal-transit:

6. U.S. DOT of Transportation, Federal Transit Administration FTA C 4702.1B
CIRCULAR, October 1, 2012, Title VI Requirements and Guidelines for Federal

Transit Administration
Recipients. https://www transit.dot.gov/sites/fta.dot.gov/files/docs/FTA Title VI
FINAL.pdf.

B. Environmental Justice (EJ) Tool: DEQ will develop an EJ geographical
information tool that will allow DEQ programs to conduct environmental justice
analyses.

In developing the EJ tool, DEQ will review and, as appropriate, incorporate available
data that are relevant to environmental, demographic, and health factors. DEQ will
convene a stakeholder process to gather public input on the development of the E]
tool. DEQ’s internal deadline for completing the development of the E]J tool is April
1,2019. If DEQ is not able to complete the tool development by that date, DEQ will
notify the Complainants of the deadline extension.
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C. Public Participation and Language Access Policies: DEQ is committed to ensuring
that all North Carolinians, regardless of race, color, national origin, limited English
access, or disability, are engaged respectfully and can safely participate during
rulemaking, permitting and other events that involve public engagement. DEQ is
also committed to meaningful engagement and public participation among its
programs, free of intimidation or retaliation. Therefore, DEQ will, after public notice
and comment, adopt and implement policies to enhance public involvement and
language access policies. This will be done with particular attention to marginalized
communities due to socio-economic status, race, ethnicity, and language usage,
using procedures that provide for early identification and integration of public
concerns into permitting decisions. DEQ will draft policies on public participation
and language access for DEQ programs and process and publish them for comment
no later than six (6) months after the effective date of this agreement and will adopt
final policies no later than six (6) months after the publication of the draft policies.
In developing the policies on public participation and language access, DEQ will in
its discretion consider and address the guidance below:

1. Public Participation

Federal Register Vol 71, No. 54. Tuesday, March 21, 2006. — Environmental
Protection Agency, Title VI Public Involvement Guidance For EPA Assistance
Recipients  Administering Environmental Permitting Programs (Recipient
Guidance)

28 C.F.R. 42.405 (b)(c) — Coordination of Enforcement of Non-Discrimination in
Federally Assistant Programs — Implementation of Title VI of the Civil Rights Act
of 1964 (public notice provisions).

Check List for Procedural Safeguards for Recipients: Federal Non-
Discrimination Obligations, Attachment C to Letter of Concern from EPA to
Acting Secretary Ross (Jan. 12, 2017), at 20-21 (public participation).

2. Language Access

Federal Register Vol. 69, No. 122. Friday, June 25, 2004, [FRL-7776-6] —
Environmental Protection Agency, Guidance To Environmental Protection Agency
Financial Assistance Recipients Regarding Title VI Prohibition Against National
Origin Discrimination Affecting Limited English Proficient Persons

Check List for Procedural Safeguards for Recipients: Federal Non-

Discrimination Obligations, Attachment C to Letter of Concern from EPA to
Acting Secretary Ross (Jan. 12, 2017), at 21-22 (language access).

D. Title VI Coordinator: DEQ has established a Title VI and Environmental Justice
Coordinator position (“the Coordinator”). The Coordinator and DEQ shall facilitate
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communication and information between the public, industries and the government
regarding DEQ’s Title VI program. The Coordinator shall track and respond in a
meaningful and timely manner to allegations of civil rights violations and
environmental injustice against the department, its employees, and its contractors.
The Coordinator shall maintain a website for North Carolinians to submit
anonymous comments online. The role of the Coordinator will fulfill the
responsibilities set forth in the Check List for Procedural Safeguards for Recipients:
Federal Non-Discrimination Obligations, Attachment C to Letter of Concern from
EPA to DEQ (Jan. 12, 2017), at 19-20 (non-discrimination coordinator).

E. Additional Programmatic Commitments: In addition, DEQ will:

1. Engage environmental networks, grassroots organizations, and communities
so as to understand and consider their concerns;

2. Increase awareness of environmental conditions among communities of
color, low-income communities, indigenous communities, and local
governments;

3. Increase awareness of environmental conditions in communities of color,
low-income communities, and indigenous communities among industry and
permitted entities;

4. Engage the Commission of Indian Affairs; and

5. Create and maintain a database of contacts who have shown or might show
interest in participation of program events as stakeholders. The Coordinator
will assist with the expansion of the “Sunshine List” used by DEQ to invite
participants in stakeholder processes for permits. This may include, but is
not limited to, environmental networks, organizations, grassroots groups and
activists, commissions, federal agencies, state agencies, county officials, and
community-based individuals. The database shall be reviewed and updated
by the Coordinator on an annual basis for accuracy. Complainants agree to
provide suggestions for expansion of the Sunshine List to the Coordinator by
June 1, 2018.

Section VII: Review of Activities

A. DEQ and the Complainants agree to maintain ongoing communication on the
implementation of this Agreement. In addition to other communications that result
from implementation of Sections I1I, IV, V and VI of this Agreement, the parties shall
convene semi-annual conference calls after the effective date of this Agreement to
review the status of this Agreement, the results of all monitoring efforts and other
activities to be conducted under part VIL.B below, and the implications of such
activities for further action.
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B. Upon the completion of all activities described in Sections III through VI,
including the renewal of the Swine General Permit in 2019, DEQ will conduct a
review of such activities to assess the overall compliance of the Swine General
Permit program with Title VI requirements. During the review, and in consultation
with Complainants as described in VII.A above, DEQ will evaluate the following
information:

1. The provisions of the renewed 2019 Swine General Permit and the
implementation of stakeholder processes described in Section III;

The final report from the air monitoring activities described in Section IV:
The final report from the water monitoring program described in Section V;
The status of the DEQ Title VI program elements described in Section VI; and
Results from application of the EJ tool described in Section VLB to at least
five communities selected by DEQ, in consultation with the Complainants,
that are located near facilities regulated under the General Permit. Such
communities shall include, all or subsections of Duplin and Sampson
Counties.

ol o

In applying the E] tool described in Section VI.B, DEQ in its discretion will be guided
by and take into account those portions of the policies and guidance set forth below
which are relevant to conducting an equity analysis:

1. US EPA, Guidance on Considering Environmental Justice During the
Development of Regulatory Actions (May, 2015),

2. US EPA, Technical Guidance for Assessing Environmental Justice in
Regulatory Analysis (June, 2016),
https://www.epa.gov/sites/production /files /2016-
06/documents/ejtg 5 6 16 v5.1.pdf.

3. US DOT, Federal Transit Administration FTA C 4703.1 Circular, August 14,
2012, Environmental Justice Policy Guidance for Federal Transit
Administration Recipients. https://222.transit.dot.gov/regulations-and-
guidance/fta-circulars/environmental-justice-policy-guidance-federal-
transit.

DEQ will undertake the review of activities upon completion of all of the five tasks
above. DEQ's internal deadline to complete the review is November 1, 2019. If DEQ
is not able to complete the review by that date, DEQ will notify the Complainants of
the deadline extension. If, upon completion of the review, DEQ determines that
further changes to the Swine General Permit program are necessary, DEQ will
prepare a written summary of DEQ action items and a schedule for implementation.
The list of action items will be made available to the Complainants and the public.
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Section VIII: Dispute Notification Terms

The Parties shall notify each other in writing if either party contends that the other
has not satisfied a term of this Agreement within ninety (90) calendar days of the
alleged failure to act, and shall include a statement of the facts and circumstances
supporting such contention.

Notifications in this Agreement shall be provided to the following entities using the
following contact information:

A. Notification from DEQ to the Complainants shall be directed to:

Marianne Engelman Lado Elizabeth Haddix
Environmental Justice Clinic Mark Dorosin
Yale Law School Julius L. Chambers Center for Civil
127 Wall Street Rights
New Haven, CT 06511 P.0.Box 956
Marianne.engelman- Carrboro, NC 27510
lado@ylsclinics.org chambersccr@gmail.com
917 608-2053 (cell) 919 548-3584 (EH)

919 225-3809 (MD)
Will Hendrick
Staff Attorney

976 Martin Luther King Jr Blvd, Suite P
Chapel Hill NC 27514

whendrick@waterkeeper.org

212 747-0622 x 162

B. Notification from Complainants to DEQ shall be directed to:

William F. Lane

Office of General Counsel

North Carolina Department of Environmental Quality
1601 Mail Service Center

Raleigh, NC 27699-1601

The Parties shall attempt to resolve any disputed issue(s) by informal means within
sixty (60) calendar days from the date written notice is received. The Parties may
agree in writing to continue the 60-calendar day period for dispute resolution.

The enforcement of the terms of this agreement by either party is limited to the Title
VI case management process under EPA’s jurisdiction.

Section IX: Effect of Agreement and Public Disclosure Terms
Effective Date: The Effective Date and date of execution of this Agreement is the
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date by which all Parties have signed this Agreement. This Agreement can be signed
in counterparts.

Scope of Settlement: As of the Effective Date of this Agreement, the Parties have
settled the Title VI Complaints (EPA File No. 11R-14-R4), filed by the Complainants.
This Agreement constitutes a full and final release by Complainants (except for the
executory provisions hereof) of only the specific claims made in Complainants’ two
Title VI Complaints (EPA File No 11R-14-R4). Complainants reserve any and all
rights, claims, demands, and causes of action that they might have against DEQ with
respect to any matter, transaction, or occurrence that was not made in
Complainants’ September 3, 2014 and July 11, 2016 complaints filed with EPA.

This Agreement constitutes the entire agreement between DEQ and the
Complainants regarding the matters addressed, and no other statement, promise, or
agreement made by any other person shall be construed to change any term of this
Agreement, except as specifically agreed to by the Parties in accordance with the
provisions of this Agreement.

This Agreement does not constitute an admission by DEQ or a finding of any
violations of Title VI or 40 C.F.R. Part 7 in connection with the allegations in
Complainants’ Title VI Complaints.

The Parties do not intend, and nothing in this Agreement shall be construed to
mean, that any provision in this Agreement creates any right or interest in any non-
party or in any member of the public as a third-party beneficiary.

Resolution of Complaints: The Parties agree that signing and implementing the
terms of this Agreement will result in the full resolution of the Title VI Complaints
filed with EPA (EPA File No. 11R-14-R4), and understand that OCR will issue a letter
closing the complaint upon receipt of the executed Agreement. Such closure may be
subject to reopening as specified in Section VIII, above. The Parties further
acknowledge that the mediator will provide a copy of the executed Agreement to
ECRCO.

Modification: Any party seeking to modify any portion of this Agreement because of
changed conditions making performance impractical or impossible, or for other
good cause, shall promptly notify the other in writing, setting forth the facts and
circumstances justifying the proposed modification. Any modification(s) to this
Agreement shall take effect only upon written agreement executed by all Parties.

Disclosure: This Agreement is a public document. A copy of this Agreement and any
information contained in it can be made available to any person by DEQ or
Complainants on request under the North Carolina Public Records Law or
otherwise.

Duration: This Agreement shall remain in effect for two (2) years from its Effective
Date, except as otherwise specified in the terms of the Agreement. Nothing in this
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Agreement, however, shall affect DEQ’s continuing responsibility to comply with
Title VI and EPA’s implementing regulations for Title VI, which are not subject to the
time limit expressed in this paragraph. This includes compliance with all civil rights
requirements in any future permit decisions.

Authorization: The undersigned representatives of the Parties certify that they are
fully authorized to consent to the terms and conditions of this Agreement. Signature
on a counterpart or authorization of an electronic signature shall constitute a valid
signature.

Signatures on the Pages to Follow
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SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,
Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the North Carolina Department of Environmental Quality:

Wk 1 2, . Y/

Name Date
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SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,
Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the North Carolina Environmental Justice Network:

"MMMW

Name Date
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SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc,, (collectively,
Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the Rural Empowerment Association for Community Health:

M/j s/3/ 15
C =7

Name Date
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SETTLEMENT AGREEMENT
This Settlement Agreement (Agreement) is made, entered into and executed by and
between the North Carolina Environmental Justice Network, Rural Empowerment
Association for Community Help, and Waterkeeper Alliance, Inc., (collectively,

Complainants) and the North Carolina Department of Environmental Quality (DEQ
or Department).

On behalf of the Waterkeeper Alliance, Inc.:

WM 5 /3 /2018
- o 7 A

Name Date
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Exhibit A: Draft General Permit
Permit Number AWG100000

NORTH CAROLINA
ENVIRONMENTAL MANAGEMENT COMMISSION
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

SWINE WASTE MANAGEMENT SYSTEM GENERAL PERMIT

This General Permit is issued pursuant to North Carolina G.S. §143-215 et seq., may apply to any swine facility in
the State of North Carolina, and shall be effective from October 1, 2014 until September 30, 2019.

All activities authorized herein shall be consistent with the terms and conditions of this General Permit.

Holders of Certificates of Coverage (COC) under this General Permit shall comply with the following specified
conditions and limitations.

L. PERFORMANCE STANDARDS

Any discharge of waste that reaches surface waters or wetlands is prohibited except as otherwise
provided in this General Permit and associated statutory and regulatory provisions. Waste shall not
reach surface waters or wetlands by runoff, drift, manmade conveyance, direct application, direct
discharge or through ditches, terraces, or grassed waterways not otherwise classified as state waters.

The waste collection, treatment, storage and application system operated under this General Permit
shall be effectively maintained and operated as a non-discharge system to prevent the discharge of
pollutants to surface waters or wetlands. Application of waste to terraces and grassed waterways
is acceptable as long as it is applied in accordance with Natural Resources Conservation Service
(NRCS) Standards and does not result in a discharge of waste to surface waters or wetlands.

Facilities must be designed, constructed, operated, and maintained to contain all waste plus the
runoff from a 25-year, 24-hour rainfall event for the location of the facility. A facility that has a
discharge of waste that results because of a storm event more severe than the 25-year, 24-hour
storm will not be considered to be in violation of this General Permit if the facility is otherwise in
compliance with its Certified Animal Waste Management Plan (CAWMP) and this General Permit.

Any discharge or application of waste to a ditch that drains to surface waters or wetlands is
prohibited except as follows: (a) discharges from the ditches are controlled by best management
practices (BMPs) designed in accordance with NRCS standards; (b) the BMPs have been submitted
to and approved by the Division of Water Resources (Division); (c) the BMPs were implemented
as designed to prevent a discharge to surface waters or wetlands; (d) the waste was removed
immediately from the ditch upon discovery; and (e) the event was documented and reported in
accordance with Condition 111.13. of this General Permit. Nothing in this exception shall excuse a
discharge to surface waters or wetlands except as may result because of rainfall from a storm event
more severe than the 25-year, 24-hour storm.

This General Permit does not allow the Permittee to cause a violation of any of the water quality
standards established pursuant to Title 15A, Subchapter 2B of the North Carolina Administrative
Code and Title 15A, Subchapter 2L of the North Carolina Administrative Code.

The facility’s COC and its CAWMP are hereby incorporated by reference into this General Permit.
The CAWMP must be consistent with all applicable laws, rules, ordinances, and standards (federal,

state and local) in cffect at the time of siting, design and certification of the facility.
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Exhibit A: Draft General Permit
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The Permittee must assess and record, on an ongoing basis, the effectiveness of the implementation
of the CAWMP. The Permittee must make major changes" or "revisions" to the CAWMP, as
defined in Section VII, “Definitions,” of this General Permit, in order to address any changes
needed to maintain compliance with the facility’s COC and this General Permit. Major changes,"
and "revisions" to the CAWMP must be documented, dated, and included as part of the CAWMP.
“Major changes “‘and “revisions” to the CAWMP shall be submitted to the appropriate Division
Regional Office within thirty (30) calendar days of the “major change” or “revision.” If field, riser
or pull numbers are changed, an explanation shall also be submitted and include a description of
how the new numbers relate to the old numbers.

Any violation of the COC or the CAWMP shall be considered a violation of this General Permit
and subject to enforcement actions. A violation of this General Permit may result in the Permittee
having to take immediate or long-term corrective action(s) as required by the Division. These
actions may include but are not limited to: modifying the CAWMP; ceasing land application of
waste; removing animals from the facility; or the COC being reopened and modified, revoked and
reissued, and/or terminated.

Any proposed increase or modification to the operation type or the annual average design capacity
from that authorized by the COC will require a modification to the CAWMP and the COC prior to
modification of the facility. New swine operations and expansion of existing swine operations are
not eligible for coverage under this General Permit. No collection, treatment or storage facilities
may be constructed in a 100-year flood plain.

Any field with a soil analysis P-index of XX or higher must be evaluated for compliance with NC
NRCS Standard 590 as it relates to phosphorus using the NC Phosphorus Loss Assessment Tool
(PLAT). PLAT must be run within twelve (12) months of receiving the high P-index soil analysis
results. PLAT results must be documented on forms supplied by or approved by the Division and
must be submitted to the Division. Per NC NRCS Standard 590, PLAT results are valid for five
years

All fields with a “HIGH” PLAT rating shall have land application rates that do not exceed the
established crop removal rate (agronomic rate) for phosphorus. There shall be no waste application
on fields with a “VERY HIGH” PLAT rating.

If prior approval is received from the Director of the Division (Director), facilities that have been
issued a COC to operate under this General Permit may add treatment units for the purpose of
removing pollutants before the waste is discharged into the lagoons/storage ponds. Prior to any
approval, the Permittee must demonstrate to the satisfaction of the Director that the new treatment
unit will not interfere with the operation of the existing treatment system and that a process is in
place to properly manage and track the pollutants removed.

If prior approval is received from the Director, facilities that have been issued a COC to operate
under this General Permit may add innovative treatment processes to the systems on a pilot basis
in order to determine if the innovative treatment process will improve how the waste is treated
and/or managed. Prior to any approval, the Permittee must demonstrate to the satisfaction of the
Director that the innovative treatment process will not interfere with the operation of the existing
treatment system and that a process is in place to properly manage and track the pollutants removed.
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Animal waste shall not be applied within 100 feet of any well with the exception of monitoring
wells. The allowable distance to monitoring wells shall be established on a case-by-case basis by
the Division. Animal waste shall also not be applied within 25 feet of perennial streams or water
bodies for facilities sited or expanded before 9-30-95; within 50 feet of perennial streams or water
bodies (other than an irrigation ditch or canal) for facilities sited after 9-30-95 and constructed or
expanded before 8-27-97; and within 75 feet of perennial streams or water bodies (other than an
irrigation ditch or canal) for facilities sited or expanded after 8-27-97.

Existing swine dry lots may remain in wetlands as long as the wetlands uses are not removed or
degraded as a result of the swine. The swine however may not be confined within 100 feet of an
adjacent surface water or a seasonally-flooded arca. The swine also must not cause a loss of more
than 10% of the existing tree canopy. Where trees do not exist, the area must be managed to include
crop rotation.

OPERATION AND MAINTENANCE REQUIREMENTS

1.

R

The collection, treatment, and storage facilities, and the land application equipment and fields shall
be properly operated and maintained at all times.

A vegetative cover shall be maintained as specified in the facility’s CAWMP on all land application
ficlds and buffers in accordance with the CAWMP. No waste shall be applied upon areas not
included in the CAWMP or upon arcas where the crop is insufficient for nutrient utilization.
However, if the CAWMP allows, then waste may be applied up to thirty (30) days prior to planting
or breaking dormancy.

Soil pH on all land application fields must be maintained in the optimum range for crop production.

Land application rates shall be in accordance with the CAWMP. In no case shall the total land
application rates from all nutrient sources (including but not limited to effluent, sludges, and
commercial fertilizers) exceed the agronomic rate of the nutrient of concern for the receiving crop.

In no case shall land application result in excessive ponding or any runoff during any given
application event.

Animal waste shall not be directly applied onto crops for direct human consumption that do not
undergo further processing (e.g., strawberries, melons, lettuce, cabbage, apples, etc.) at any time
during the growing season, or in the case of fruit bearing trees, following breaking dormancy.
Application of animal wastes shall not occur within thirty (30) days of the harvesting of fiber and
food crops for direct human consumption that undergoes further processing.

If manure or sludges are applied on conventionally tilled bare soil, the waste shall be incorporated
into the soil within one (1) day after application on the land, or prior to the next rainfall event,
whichever occurs first. This requirement does not apply to no-till fields, pastures, or fields where
crops are actively growing. In no case shall land application on such fields result in excessive
ponding or any runoff during any given application event.

No material other than animal wastes of the type gencrated on this facility shall be disposed of in

the animal waste collection, treatment, storage, or application systems. This includes but is not
limited to pesticides, toxic chemicals and petroleum products.
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Domestic and/or industrial wastewater from showers, toilets, sinks, etc. shall not be discharged into
the animal waste collection, treatment, storage, and application system. Washdown of stock trailers
owned by and used to transport animals to and from the facility only, will be permissible as long
as the system has been evaluated and approved to accommodate the additional volume. Only those
cleaning agents and soaps that are EPA approved according to their label, will not harm the cover
crop, and will not contravene the groundwater standards listed in 15A NCAC 2L may be utilized
in facilities covered by this General Permit. Instruction labels are to be followed when using
cleaning agents and soaps.

Disposal of dead animals, which is the responsibility of the Permittee, shall be done in accordance
with the facility’s CAWMP and the North Carolina Department of Agriculture and Consumer
Services (NCDA&CS) Veterinary Division's Statutes and regulations. G.S. 143-215.10C(e)(3)
requires the CAWMP to include provisions that set forth acceptable methods of disposing of
mortalities. Disposal of dead animals, regardless of method, must occur within twenty-four hours
after knowledge of the death as required by G.S. 106-403. Mortality records shall be kept daily to
include number of animals by species/operation type and by disposal method.

Burial is not recommended for disposal of mortality. Mortality management plans that utilize burial
must include maps showing existing and planned burial locations with setbacks from surface
waters, wells, and property lines. The Division may require groundwater monitoring for mortality
burial sites.

For burial that cither addresses mortality numbers that exceed the capacity of the primary mortality

method or the primary/normal mortality method is unable to be used, the facility shall:

a. consult with the NCDA&CS Veterinary Division prior to burial;

b. map the burial sites, showing burial locations and setbacks from surface waters, wells, and
property lincs;

¢. record the dates and numbers of the animals buried by species and type; and

d. submit the map and burial records within fifteen (15) calendar days of burial to the Water
Quality Regional Operations Section located within the appropriate Regional Office.

In the event of a state of emergency declared by the Governor, disposal of dead animals shall be
done in accordance with the guidelines issued by the State Veterinarian.

Unless accounted for in temporary storage volume, all uncontaminated runoff from the surrounding
property and buildings shall be diverted away from the waste lagoons/storage ponds to prevent any
unnecessary addition to the liquid volume in the structures.

A protective vegetative cover shall be established and maintained on all earthen lagoon/storage
pond embankments (outside toe of embankment to maximum pumping elevation), berms, pipe runs,
and diversions to surface waters or wetlands with the goal of preventing erosion. Trees, shrubs,
and other woody vegetation shall not be allowed to grow on the lagoon/storage pond embankments.
All trees shall be removed in accordance with good engineering practices. Lagoon/storage pond
areas shall be accessible, and vegetation shall be kept mowed.

At the time of sludge removal from a lagoon/storage pond, the sludge must be managed in
accordance with the CAWMP. When removal of sludge from the lagoon is necessary, provisions
must be taken to prevent damage to the lagoon dikes and liner.

Lagoons/storage ponds shall be kept free of forcign debris including, but not limited to, tires,

bottles, light bulbs, gloves, syringes or any other solid waste.
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The facility must have at least one of the following items at all times: (a) adequate animal waste
application and handling equipment, (b) a lease, or other written agreement, for the use of the
necessary equipment, or (c) a contract with a third party applicator capable of providing adequate
waste application.

The Permittee shall designate a certified animal waste management system operator with a valid
certification to be in charge of the animal waste management system. The waste management
system shall be operated by the Operator in Charge (OIC) or a person under the OIC’s supervision.

In accordance with 15A NCAC 8F .0203(b)(2), the OIC or a designated back-up OIC of a Type A
Animal Waste Management System shall inspect, or a person under the supervision of an OIC or
designated back-up OIC shall inspect, the land application site as often as necessary to insure that
the animal waste is land applied in accordance with the CAWMP. In no case shall the time between
inspections be more than 120 minutes during the application of waste. A record of each inspection
shall be recorded on forms supplied by, or approved by, the Division and shall include the date,
time, land application area, number and name of the operator for each inspection. Inspection shall
include but not be limited to visual observation of application equipment, land application areas,
subsurface drain outlets, ditches, and drainage ways for any discharge of waste.

Upon written notification from the Director, the permittee shall install and operate automatic flow
meters with flow totalizers. Written notification may be based on the facility’s violations,
incomplete or incorrect record keeping events, or if the Division determines that flow estimation
techniques do not effectively quantify volumes of waste applied. The equipment must be in place
no later than ninety (90) days following receipt of notice from the Director. [I5A NCAC 02T
.0108(c)]

No waste shall be applied in wind conditions that cause or might reasonably be expected to cause
the mist to reach surface waters or wetlands or cross property lines or ficld boundaries.

The Permittee shall maintain buffer strips or other equivalent practices as specified in the facility’s
CAWMP near feedlots, manure storage areas and land application areas.

Waste shall not be applied on land that is flooded, saturated with water, frozen or snow covered at
the time of land application.

Land application of waste is prohibited during precipitation events. The Permittee shall consider
pending weather conditions in making the decision to land apply waste and shall document the
weather conditions at the time of land application on forms supplied by or approved by the Division.

Land application of waste shall cease within four (4) hours after the National Weather Service first
issues a Hurricane Warning, Tropical Storm Warning, or a Flood Watch/Flash Flood Watch in
advance of an associated tropical system including a hurricane, tropical storm, or tropical
depression for the county in which the permitted facility is located. Watches and warnings arc
posted on the National Weather Service’s website located at: www.weather.gov. More detailed
website information can be found on Page 2 of the Certificate of Coverage. Watch and warning
information can also be obtained by calling the local National Weather Service Office that serves
the respective county, which can be found on Page 2 of the Certificate of Coverage. Watch and
warning information can also be obtained by calling the local National Weather Service Office that
serves the respective county, which can be found on Page 2 of the Certificate of Coverage.
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Permittees shall install, operate and maintain devices on all irrigation pumps/equipment designed
to automatically stop irrigation activities during precipitation within 12 months of the issuance of
the Certificate of Coverage for this General Permit. The permittee shall maintain such devices
according to the manufacturer’s instructions and warranties.

Land application activities shall cease on any application site that exceeds a Mehlich 3 Soil Test
Index for Copper of greater than 3,000 (108 pounds per acre) or Zinc of greater than 3,000 (213
pounds per acre).

All waste application equipment must be tested and calibrated at least once every year. The results
must be documented on forms provided by, or approved by, the Division.

Any major structural repairs to lagoons/storage ponds must have written documentation from a
technical specialist certifying proper design and installation. However, if a piece of equipment is
being replaced with a piece of equipment of the identical specifications, no technical specialist
approval is necessary [i.c. piping, reels, valves, pumps (if the gallons per minute (gpm) capacity is
not being increased or decrcased), ctc.] unless the replacement involves disturbing the
lagoon/storage pond embankment or liner.

Crops for which animal waste is land applied must be removed from the land application site and
properly managed and utilized unless other management practices are approved in the CAWMP.
Hay stored outside should be fed by the end of the first winter after cutting; it shall be moved from
the farm where it is cut within 24 months of cutting.

In accordance with NRCS North Carolina Conservation Practice Standard No. 359 “Waste
Treatment Lagoon™, an operator may temporarily lower lagoon levels to provide irrigation water
during drought periods and to provide additional temporary storage for excessive rainfall during
the hurricane season and in preparation for the following winter months. All conditions of NRCS
NC Standard No. 359 must be satisfied prior to lowering lagoon levels below designed stop pump
levels.

MONITORING AND REPORTING REQUIREMENTS

An inspection of the waste collection, treatment, and storage structures, and runoff control
measures shall be conducted and documented at a frequency to insure proper operation but at least
monthly and after all storm events of greater than one (1) inch in 24 hours. For example,
lagoons/storage ponds, and other structures should be inspected for evidence of erosion, leakage,
damage by animals or discharge. Inspection shall also include visual observation of subsurface
drain outlets, ditches, and drainage ways for any discharge of waste. Inspections of waste
collection, treatment, and storage structures shall be conducted pursuant to the most recent DEQ
Certification Training Manual for Operators of Animal Waste Management Systems, Chapter 5.

Monitoring and Recording Freeboard Levels
a.  Highly visible waste-level gauges shall be maintained to mark the level of waste in each
lagoon/storage pond that does not gravity feed through a free flowing transfer pipe into a

subsequent structure. The gauge shall have readily visible permanent markings.

The waste level in each lagoon with a waste level gauge shall be monitored and recorded
weekly on forms supplied by or approved by the Division.
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The Director may require more frequent monitoring and recording of waste levels based on
the facility’s compliance history for freeboard violations.

Upon written notification from the Dircctor, the permittee shall monitor and record waste
levels as describe below. Written notification may be provided if the Division determines
that waste level monitoring and recordkeeping do not adequately represent the volumes of
waste in the structure to ensure appropriate management, if facilities experience freeboard
violations in two or more consecutive years, or as determined necessary by the Director.

In addition to the facility’s existing lagoon waste-level gauges, automated lagoon/storage
pond waste-level monitors and recorders (monitored and recorded at least hourly) must be
installed on all treatment and storage structures covered by a COC issued under this General
Permit to measure and record freeboard. This equipment must be properly maintained and
calibrated in a manner consistent with manufacturer’s operation and maintenance
recommendations. This automated equipment must be in place no later than ninety (90) days
following notification from the Director. The Director may determine that installation of
automated waste level monitors is not required if the Permittee can demonstrate that
preventative measures were taken to avoid the violations and that the violations resulted from
conditions beyond the Permittee’s control.

If an automated level monitor(s) becomes inoperable, the Permittee shall:

i report the problem by telephone to the appropriate Division Regional Office as soon
as possible, but in no case more than 24 hours following first knowledge of the
problem; and,

ii.  make any nceded repairs to the equipment as quickly as possible, and take and record
daily waste levels at the same time cvery day until such time as the automated
equipment is placed back into operation.

Upon written notification from the Director, the permittee shall install and operate new or
modified waste-level gauges. Written notification may be provided if the Division
determines that the existing gauges are not adequate to accurately indicate lagoon levels
required to be maintained by this General Permit. The equipment must be in place no later
than ninety (90) days following receipt of notice from the Director. [ISA NCAC 02T
.0108(¢)].

Monitoring and Recording Precipitation Events

d.

Precipitation events at facilities issued a COC to operate under this General Permit shall be
monitored and recorded as follows:

For all facilities, a rain gauge must be installed at a site that is representative of the weather
conditions at the farm’s land application site(s) to measure all precipitation events. The
precipitation type and amount must be recorded daily for all precipitation events and
maintained on site for review by the Department of Environment and Natural Resources
(Department).  Daily records do not nced to be maintained for those days without
precipitation events.
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b. Upon written notification from the Director, the permittee shall install and operate an
automated rain gauge and recorder. Written notification may be provided if the Division
determines that the existing rainfall recordkeeping methods/equipment are not adequate to
track rainfall events. This equipment must be properly maintained and calibrated in a manner
consistent with manufacturer’s operation and maintenance recommendations.  The
equipment must be in place no later than ninety (90) days following receipt of notice from
the Director. [15A NCAC 02T .0108(¢)].

If an automated rain gauge(s) becomes inoperable, the Permittee shall:
I. report the problem by telephone to the appropriate Division Regional Office as soon

as possible, but in no case more than twenty four (24) hours following first knowledge
of the problem; and,

il.  make any needed repairs to the equipment as quickly as possible, and take and record
all rainfall events until such time as the automated equipment is placed back into
operation,

A representative Standard Soil Fertility Analysis, including pH, phosphorus, copper, and zinc, shall
be conducted on cach application field recciving animal waste in accordance with G.S. § 143-
215.10C(e)(6). As of the effective date of this General Permit, the Statute requires that the analysis
be conducted at least once every three years.

An analysis of a representative sample of the animal waste to be applied shall be conducted in
accordance with recommended laboratory sampling procedures as close to the time of application
as practical and at least within sixty (60) days (before or after) of the date of application. Every
reasonable effort shall be made to have the waste analyzed prior to the date of application and as
close to the time of waste application as possible. This analysis shall include the following
parameters:

Nitrogen Zinc
Phosphorus Copper

The Permittee shall record all irrigation and land application event(s) including hydraulic loading
rates, nutrient loading rates and cropping information. The Permittee shall also record removal of
solids and document nutrient loading rates if disposed of on-site, or record the off-site location(s).
These records must be on forms supplied by, or approved by, the Division.

A record shall be created and maintained of all transfers of waste between waste structures on the
same site not typically operated in series. Such record shall include at least the identity of the
structure from which the waste was transferred, the identity of the structure receiving the waste,
the date and time of transfer and the total volume of waste transferred.

The Permittee must maintain monthly stocking records for the facility and make the records
available to the Department.

If, for any reason, there is a discharge from the waste collection, treatment, storage and application
systems (including the land application sites), to surface waters or wetlands, the Permittee is
required to make notification in accordance with Condition 111. 13. The discharge notification shall
include the following information:
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a. Description of the discharge: A description of the discharge including an estimate of the
volume discharged, a description of the flow path to the receiving surface waters or wetlands
and a site sketch showing the path of the waste.

b.  Time of the discharge: The length of time of the discharge, including the exact dates and
times that it started and stopped, and if not stopped, the anticipated time the discharge is
expected to continue.

¢.  Cause of the discharge: A detailed statement of the cause of the discharge. If caused by a
precipitation event, detailed information from the on-site rain gauge concerning the inches
and duration of the precipitation event.

d.  All steps being taken to reduce, stop and cleanup the discharge. All steps to be taken to
prevent future discharges from the same cause.

€. Analysis of the waste: A copy of the last waste analysis conducted as required by Condition
[11. 5. above.

f. A waste sample, obtained within forty-cight (48) hours following first knowledge of the
discharge to surface waters or wetlands, from the source lagoon/storage pond, shall be
analyzed for the following minimum parameters:

Fecal coliform bacteria Five-day biochemical oxygen demand (BODs)
Total suspended solids Total phosphorous
Ammonia nitrogen (NH;-N) Total Kjeldahl nitrogen (TKN)

Nitrate nitrogen (NO;-N)

Samples shall be collected in accordance with methods described in Certification Training
Manual for Operators of Animal Waste Management Systems, Chapter 4. Permittees shall
contact a state certified laboratory to verify any sample preservation, handling and time
requirements for proper sample analysis. Monitoring results must be submitted to the
Division within thirty (30) days of the discharge event.

Upon notification by the Division, in accordance with 15A NCAC 02T .0108(c), the permittee
shall undertake monitoring and reporting (including but not limited to groundwater, surface water
or wetland, waste, sludge, soil, lagoon/storage pond levels and plant tissue) necessary to determine
the source, quantity, quality, and effect of animal waste upon the surface waters, groundwaters or
wetlands. Such monitoring, including its scope, frequency, duration and any sampling, testing, and
reporting systems, shall meet all applicable Division requirements.

The Division shall require groundwater monitoring when any of the following conditions exist,
including but not limited to: 1) evidence that groundwater impacts to public or private water wells
are occurring off site; 2) evidence of migration of contaminated groundwater to off-site property or
properties; 3) evidence of surface water impacts via groundwater.
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A copy of this General Permit, the facility’s COC, certification forms, lessee and landowner
agreements, the CAWMP and copies of all records required by this General Permit and the facility’s
CAWMP shall be maintained by the Permittee in chronological and legible form for five (5) years.
Records include but are not limited to: soil and waste analyses, rain gauge readings, frecboard
levels, irrigation and land application event(s), past inspection reports and operational reviews,
animal stocking records, records of additional nutrient sources applied (including but not limited
to sludges, unused feedstuff leachate, milk waste, septage and commercial fertilizer), cropping
information, waste application equipment testing and calibration, and records of removal of solids
to off-site location(s). These records shall be maintained on forms provided or approved by the
Division and shall be readily available at the facility (stored at places such as the farm residence,
office, outbuildings, etc.) where animal waste management activities are being conducted.

Within fifteen (15) working days of receiving the request from the Division, the Permittee shall
provide to the Division one (1) copy of all requested information and reports related to the operation
of the animal waste management system. Once received by the Division, all such information and
reports become public information, unless they constitute confidential information under G.S. §
132-1.2, and shall be made available to the public by the Division as specified in Chapter 132 of
the General Statutes.

Regional Notification:

The Permittee shall report by telephone to the appropriate Division Regional Office as soon as
possible, but in no case more than twenty-four (24) hours following first knowledge of the
occurrence of any of the following events:

a.  Failure of any component of the animal waste management system resulting in a discharge
to ditches, surface waters, or wetlands.

b.  Any failure of the waste treatment and disposal system that renders the facility incapable of
adequately receiving, treating, or storing the waste and/or sludge.

¢. A spill or discharge from a vehicle transporting waste or sludge to the land application field
which results in a discharge to ditches, surface waters, or wetlands or an event that poses a
serious threat to surface waters, wetlands, or human health and safety.

d.  Any deterioration or leak in a lagoon/storage pond that poses an immediate threat to the
environment or human safety or health.

¢.  Failure to maintain storage capacity in a lagoon/storage pond greater than or equal to that
required in Condition V.2. of this General Permit.

f. Failure to maintain waste level in a lagoon/storage pond below that of the designed structural
freeboard (twelve (12) inches from top of dam or as specified in lagoon/storage pond design).
Note that this notification is in addition to the report required by Condition I11.13.¢ above.

g Anapplication of waste either in excess of the limits set out in the CAWMP or where runoff
enters ditches, surface waters, or wetlands.

h.  Any discharge to ditches, surface waters, or wetlands or any discharge that poses a serious
threat to the environment or human health or safety.

For any emergency, which requires immediate reporting after normal business hours, contact
must be made with the Division of Emergency Management at 1-800-858-0368.
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The Permittee shall also file a written report to the appropriate Division Regional Office within
five (5) calendar days following first knowledge of the occurrence. This report shall outline the
actions taken or proposed to be taken to correct the problem and to ensure that the problem does
not recur. In the event of storage capacity violations as described in Condition II1.13.e, the
written report shall outline the actions proposed to be taken to restore compliance within thirty
(30) calendar days. The requirement to file a written report may not be waived by the Division
Regional Office.

In the event the waste level in a lagoon/storage pond is found to be within the designed structural
frecboard, the Permittee shall file a written report to the appropriate Division Regional Office
within two (2) calendar days following first knowledge of the occurrence. This report shall
outline actions taken or proposed to be taken to reduce waste levels below the designed structural
freeboard within five (5) calendar days of first knowledge of the occurrence.

The Director shall require the Permittec to file an annual certification report. The report must be
filed using the form in Attachment A. These reports will be kept on file at DEQ and made available
for public review upon request.

In the event of a discharge of 1,000 gallons or more of animal waste to surface waters or wetlands,
the Permittee must issue a press release to all print and electronic news media that provide general
coverage in the county in which the discharge occurred setting out the details of the discharge. The
press release must be issued within forty-eight (48) hours after it is determined that the discharge
has reached the surface waters or wetlands. A copy of the press release and a list of the news media
to which it was distributed must be kept for at least one (1) year after the discharge and must be
distributed to any person upon request.

The permittee shall include the name of the facility, location of the discharge, estimated volume of
waste cntering state waters, time and date discharge occurred, duration of the discharge,
identification of water body that was discharged into including creck and river basin if applicable,
actions taken to prevent further discharge, and a facility contact person and phone number. The
permittee shall provide a copy of the press release to DWR.

In the event of a discharge of 15,000 gallons or more of animal waste to surface waters or wetlands,
a public notice is required in addition to the press release described in Condition 111 15. The public
notice must be placed in a newspaper having general circulation in the county in which the
discharge occurred and the county immediately downstream within ten (10) days of the discharge.
The notice shall be captioned “NOTICE OF DISCHARGE OF ANIMAL WASTE”. The minimum
content of the notice is the name of the facility, location of the discharge, estimated volume of
waste entering state waters, time and date discharge occurred, duration of the discharge,
identification water body that was discharged into including creek and river basin if applicable,
actions taken to prevent further discharge, and a facility contact person and phone number. The
owner or operator shall file a copy of the notice and proof of publication with the Department within
thirty (30) days after the notice is published. Publication of a notice of discharge under this
Condition is in addition to the requirement to issue a press release under Condition I11.15. Permittee
must maintain a copy of the press release and public notice consistent with Section 3.11 (records
retention).

If a discharge of 1,000,000 gallons or more of animal waste reaches surface waters or wetlands, the
appropriate Division Regional Office must be contacted to determine in what additional counties,
if any, a public notice must be published. A copy of all public notices and proof of publication must
be sent to the Division within thirty (30) days after the notice is published.
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These requirements are in addition to those found in condition 111.15 and condition 111.16. The
Permittee must maintain a copy of the public notice and proof of publication consistent with Section
3.11 (records retention).

All facilities, which are issued a COC to operate under this General Permit, shall conduct a survey
of the sludge accumulation in all lagoons every year. The survey report should be written on forms
provided or approved by the Division and shall include a sketch showing the depth of sludge in the
various locations within each lagoon. This survey frequency may be reduced if it can be
demonstrated to the satisfaction of the Division that the rate of sludge accumulation does not
warrant an annual survey.

If the sludge accumulation is such that the structure does not satisfy the criteria set by NRCS NC
Conservation Practice Standard No. 359, a sludge removal or management plan must be submitted
to the appropriate Division Regional Office within ninety (90) days of the determination. The plan
shall describe removal and waste utilization procedures to be used. Compliance regarding sludge
levels must be achieved within two (2) years of the determination.

INSPECTIONS AND ENTRY

The permittee is subject to inspections at any time, without announcement, by the Department.
The Permittee shall allow any authorized representative of the Department, upon the presentation
of credentials and other documents as may be required by law and in accordance with reasonable
and appropriate biosecurity measures, to:

a.  Enter the Permittee's premises where a regulated facility or activity is located or conducted,
or where records must be kept under the conditions of this General Permit;

b.  Have access to and copy, at reasonable times, any records that must be kept under the
conditions of this General Permit;

C. Inspect, at reasonable times any facilitics, equipment (including monitoring and control
equipment), practices, or operations regulated or required under this General Permit; and,

d.  Sample or monitor, at reasonable times, for the purpose of assuring permit compliance, any
substances or parameters at any location.

GENERAL CONDITIONS

()

The issuance of a COC to operate under this General Permit shall not relieve the Permittee of the
responsibility for compliance with all applicable surface water, wetlands, groundwater and air
quality standards or for damages to surface waters, wetlands or groundwaters resulting from the
animal operation.

The maximum waste level in lagoons/storage ponds shall not exceed that specified in the facility’s
CAWMP. At a minimum, maximum waste level for lagoons/storage ponds must not exceed the
level that provides adequate storage to contain the 25-year, 24-hour storm event plus an additional
one (1) foot of structural freeboard except that there shall be no violation of this condition if: (a)
there is a storm event more severe than a 25-year, 24-hour event, (b) the Permittee is in compliance
with its CAWMP, and (c) there is at least one (1) foot of structural freeboard (NRCS standard 359).

Exhibit A: General Permit





Exhibit A: Draft General Permit
Permit Number AWG100000

In addition to the above requirements, for new and expanding farms with lagoon and storage pond
designs completed after September 1, 1996, storage must also be provided for the heavy rainfall
factor for the lagoons/storage pond. In case of lagoons/storage ponds in series that are gravity fed,
the 25-ycar, 24-hour storm event and/or the heavy rainfall factor storage requirement for the system
may be designed into the lowest lagoon/storage pond in the system. However, adequate freeboard
must be designed into the upper lagoons/storage ponds to allow sufficient storage to prevent the
waste level from rising into the structural freeboard while the storm water is draining into the lowest
structure in the system.

Any containment basin, such as a lagoon or a storage pond, used for waste management shall
continue to be subject to the conditions and requirements of this General Permit until properly
closed. When the containment basin is properly closed in accordance with the NRCS NC
Conservation Practice Standard No. 360 “Closure of Waste Impoundments,” April 2012 or any
subsequent amendment, the containment basin shall not be subject to the requirements of this
General Permit. The Permittee must submit a letter to the Division to request rescission of the COC
by providing documentation of closure of all containment basins.

Closure shall also include a minimum of 24 hours pre-notification of the Division and submittal of
the Animal Waste Storage Pond and Lagoon Closure Report Form to the address identified on the
form within fifteen (15) days of completion of closure.

This General Permit allows for the distribution of up to four (4) cubic yards of manure per visit to
individuals for personal use. The maximum distribution of manure per individual for personal use
is ten (10) cubic yards per year. The Permittee must provide the recipient(s) with information on
the nutrient content of the manure. Distribution of greater quantities must be to individuals or
businesses permitted to distribute the waste, or to be land applied to sites identified in the
Permittee's CAWMP.

The Permittee must inform the recipient(s) of his/her responsibilities to properly manage the land
application of manure. Record keeping for the distribution of manure up to four (4) cubic yards
per visit or ten (10) cubic yards per year to individuals for personal use is not required.

The annual permit fee shall be paid by the Permittee within thirty (30) days after being billed by
the Division. Failure to pay the fee accordingly constitutes grounds for revocation of its COC to
operate under this General Permit.

Failure of the Permittee to maintain, in full force and effect, lessee and landowner agreements,
which are required in the CAWMP, shall constitute grounds for revocation of its COC to operate
under this General Permit.

A COC to operate under this General Permit is not transferable. In the event there is a desire for
the facility to change ownership, or there is a name change of the Permittee, a Notification of
Change of Ownership form must be submitted to the Division, including documentation from the
parties involved and other supporting materials as may be appropriate. This request shall be
submitted within sixty (60) days of change of ownership. The request will be considered on its
merits and may or may not be approved.

A COC to operate under this General Permit is effective only with respect to the nature and volume
of wastes described in the application and other supporting data. The Permittee shall notify the
Division immediately of any applicable information not provided in the permit application.

Any proposed modification to an animal waste management system including the installation of
lagoon covers shall require approval from the Division prior to construction.
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If the Permittee wishes to continue an activity regulated by this General Permit after the expiration
date of this General Permit, the Permittce must apply for and obtain a new COC. Renewal
applications must be filed at least 180 calendar days prior to the expiration of the General Permit.

The issuance of a COC to operate under this General Permit does not prohibit the Division from
reopening and modifying the General Permit or COC, revoking and reissuing the General Permit
or COC, or terminating the General Permit or COC as allowed by the appropriate laws, rules, and
regulations.

The Director may require any person, otherwise cligible for coverage under this General Permit, to
apply for an individual permit by notifying that person that an application is required.

The Groundwater Compliance Boundary is established by 15A NCAC 2L .0102 and 15A NCAC
2T .0103. An exceedance of Groundwater Quality Standards at or beyond the Compliance
Boundary is subject to the requirements of 15A NCAC 2L and the Division in addition to the
penalty provisions applicable under the North Carolina General Statutes.

Upon abandonment or depopulation for a period of five years or more, Permittee must satisfy all

the following prior to restocking the facility (S.L. 2015-263):

a.  The Permittee must notify the Division of Water Resources in writing at least 60 days prior
bringing any animals back on to the site.

b. The facility has not been abandoned or depopulated for more than ten years.

¢. At the time the system ceased operation, the animal operation was in compliance with an
individual or a general permit issued pursuant to G.S. 143-215.10C.

d. The facility has maintained coverage under an individual permit or a certificate of coverage
under a general permit.

. The Division issues an individual permit or a certificate of coverage under a general permit
issued pursuant to G.S. 143-215.10C for the animal operation before any animals are brought
on the facility.

f. The permit for the animal waste management system does not allow the production, measured
by SSLW, to exceed the greatest SSLW previously permitted under G.S. 143-215.10C.

2. No component of the animal waste management system and swine farm, other than the existing
swine house or land application site, shall be constructed within the 100-year floodplain.

h. The inactive animal waste management system was not closed using the expenditure of public
funds and was not closed pursuant to a settlement agreement, court order, cost share agreement,
or grant condition

PENALTIES

1.

[&]

Failure to abide by the conditions and limitations contained in this General Permit; the facility’s
COC; the facility's CAWMP: and/or applicable state law; may subject the Permittee to an
enforcement action by the Division including but not limited to the modification of the animal
waste management system, civil penalties, criminal penalties and injunctive relief.

The Permittee must comply with all conditions of this General Permit. Any permit noncompliance
constitutes a violation of state law and is grounds for enforcement action; for permit coverage
termination, revocation and reissuance, or modification; or denial of a permit coverage renewal
application.

It shall not be a defensc for a Permittee in an enforcement action to claim that it would have been
necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of this General Permit.
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DEFINITIONS

25-year, 24-hour rainfall or storm event means the maximum 24-hour precipitation event with a probable
recurrence interval of once in 25 years, as defined by the National Oceanic and Atmospheric Administration
Atlas 14 (NOAA 14), Volume 2, version 3.0 2004 revised 2006, and subsequent amendments, or equivalent
regional or state rainfall probability information developed therefrom. [reference — NC NRCS Title 210 —
National Engineering Handbook (NEH) Part 650, Engineering Field Handbook Chapter 2 (EFH-2), North
Carolina Supplement, October 2017]

Agronomic rates means the amount of animal waste and/or other nutrient sources to be applied to lands as
outlined in NRCS NC Conservation Practice Standards No. 590 “Nutrient Management™ or as
recommended by the NCDA&CS and the North Carolina Cooperative Extension Service at the time of
certification of the Animal Waste Management Plan by the appropriate certified technical specialist.

Animal feeding operation means a lot or facility (other than an aquatic animal production facility) where
the following conditions are met: (i) animals (other than aquatic animals) have been, are, or will be stabled
or confined and fed or maintained for a total of forty five (45) days or more in any twelve (12) month period,
and (ii) crops, vegetation, forage growth, or post-harvest residues are not sustained in the normal growing
scason over any portion of the lot or facility. Two or more animal feeding operations under common
ownership are considered to be a single animal feeding operation if they adjoin each other, or if they use a
common area or system for the disposal of wastes.

Certification means technical specialist certification of the CAWMP in accordance with the requirements
of 15A NCAC 02T .1304. It is unrelated to terms “Annual Certification” as used in Condition I11.14 of this
General Permit, and the “No Discharge Certification Option™ allowed by the November 2008 EPA CAFO
Rule.

Discharge is defined by G.S. 143-213 which states: “Whenever reference is made in this Article to
"discharge" or the "discharge of waste," it shall be interpreted to include discharge, spillage, leakage,
pumping, placement, emptying, or dumping into waters of the State, or into any unified sewer system or
arrangement for sewage disposal, which system or arrangement in turn discharges the waste into the waters
of the State. A reference to "discharge” or the "discharge of waste" shall not be interpreted to include
"emission" as defined in subdivision (12) of this section.”

Ditch means any man made channel for the purpose of moving water off a site to the surface waters.
Excessive Ponding mcans any area of the application field where visible liquid waste is ponded on the
surface of the land application site more than four (4) hours following the application of waste. Excessive
ponding also means any areas where the ponding of waste has resulted in crop failure.

Expansion means an increase in the permitted steady state live weight at the animal operation.

Facility means an animal feeding operation including confinement areas, waste collection areas, waste
treatment areas, waste storage areas, and land application areas.

Groundwaters means any subsurface waters, as defined in 15A NCAC 2L .0102.
Land application area means the area used for the application of animal wastewater or waste solids.

Land application means the application of wastewater and/or waste solids onto or incorporation into the
soil.
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Major changes to the CAWMP means changes in the number of animals, type of operation (feeder to finish
to wean to feeder), retrofit of a lagoon, installation of a new irrigation system, and similar type changes.
Recertification is only required for major changes to the CAWMP. Major changes to a facility must first
be approved by the Division. The new CAWMP and the certification shall be submitted with a request that
the COC be amended to reflect the changes. The facility may not make the changes until a new or amended
COC has been issued.

Revision to the CAWMP means a change to an entire CAWMP to meet current applicable standards. A
CAWMP must be revised if the operation cannot utilize all N nitrogen generated by the animal production
in accordance with the existing CAWMP, except for the specific conditions noted in the CAWMP
amendment criteria as previously defined. For an existing CAWMP, a change in crops and/or cropping
pattern that utilizes more than 25% of the N generated by the operation is considered a plan revision. Any
change to an existing CAWMP, whether an amendment or revision, must be signed and dated by both the
producer and a technical specialist for the new CAWMP to be valid. A revision of the CAWMP does not
require recertification.

State Waters means all surface waters, wetlands, groundwaters and waters of the United States located in
the State.

Surface Waters means any stream, river, brook, swamp, lake, sound, tidal estuary, bay, creek, reservoir,
waterway, or other surface body or surface accumulation of water, whether public or private, or natural or
artificial, that is contained in, flows through, or borders upon any portion of the State of North Carolina,
including any portion of the Atlantic Ocean over which the State has Jurisdiction as well as any additional
Waters of the United States which are located in the State.

Waste means manure, animal waste, process wastewater and/or sludge generated at an animal feeding
operation.

Wetlands means areas that are inundated or saturated by an accumulation of surface or groundwater at a
frequency and duration sufficient to support, and under normal circumstances do support a prevalence of
vegetation typically adapted for life in saturated soil conditions, as defined in 15A NCAC 2B .0202.

This General Permit issued the

NORTH CAROLINA ENVIRONMENTAL MANAGEMENT COMMISSION

, Director

North Carolina Division of Water Resources
By Authority of the Environmental Management Commission

Permit Number AWG100000
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To determine the degree of air contamination and air pollution in and around Duplin County, North
Carolina, and to ensure that local residents have access to reliable information about air quality,
the North Carolina Department of Environmental Quality (DEQ) agrees to design and implement
a temporary ambient air quality study in partnership with the Rural Empowerment Association for
Community Help (“REACH?), according to the conditions set out below.

In consultation with REACH, DEQ’s Division of Air Quality (“DAQ”) will conduct an ambient
air quality study to cvaluate whether ambient concentrations of particulate matter (PM2.5),
hydrogen sulfide (H2S), and/or ammonia (NH3) may exceed relevant regulatory limits, published
odor thresholds, or levels at the control site at the non-source oriented sites in and around Duplin
County. In preparation for this study, DAQ in consultation with REACH and taking into account
EPA siting criteria will determine the placement of a temporary fixed air monitoring site in or near
Kenansville, North Carolina by May 15, 2018. This site will be within 1-2 miles of the previous
Kenansville PM2.5 monitoring site. This is to provide continuity of data from the historical data
to the current time period. This site will be equipped with instruments to monitor PM2.5, H2S, and
NH3, as well as wind speed, wind direction, temperature, and relative humidity (the “Monitoring
Equipment”). DAQ will begin to operate this monitoring equipment on or around June 1, 2018.
The Monitoring Equipment will collect data 24 hours/day for at least 3 continuous months. DAQ
will also establish a comparison site ~ at the existing DAQ ambicnt monitoring site located in
Candor, North Carolina. The comparison site will have instrumentation identical to the Monitoring
Equipment and will collect data 24 hours/day during the same 3 continuous months as the
Kenansville site.

By June 30, 2018, DAQ and REACH will agree on at least 3 additional temporary fixed air
monitoring sites in or near Duplin County, North Carolina. At least one of these sites will be
operated on a continuous 12-month cycle to gather one year’s data to account for seasonal
variations in air quality and other factors. During this same 12-month period, monitoring at the
remaining two sites will either occur at one site for the entire period or will be moved from one to
the other to complete the balance of the 12-month monitoring period. Monitoring at these sites
will begin by September 1, 2018. Note: There will be only two active monitoring sites during any
period during the study given availability of equipment. DAQ and REACH will agree on a
decision about whether to move the Monitoring Equipment based on the collected data

DAQ reserves the option to remove instrumentation from any site if it is needed for another State
air quality emergency such as a wildfire or chemical releases. In the event of such an emergency,
DAQ will reestablish the Monitoring Equipment at the site from which it was removed within 2
weeks of the cessation of emergency monitoring requiring the use of the study instrumentation.
The sites would be reestablished to complete the remaining time period for that site. Example: if
an EBAM were removed from a site(s) for 4 weceks, upon returning it to operation at that site, it
would remain for an additional 4 weeks from the original planned end date.

Subject to the availability of DAQ resources, operation and logistics will be conducted by state
personnel in accordance with established protocols, REACH will have access to each temporary
fixed air monitoring site and the authority to conduct independent air monitoring, using REACH’s
equipment, at those sites. DAQ will provide REACH with written permission indicating this
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access and authority at least two weeks prior to beginning monitoring at these temporary fixed air
monitoring sites. DAQ will make all data accessible to REACH and its partners and available to
the public on the DAQ website. The schedule for data sharing will be dependent on the operational
parameters of the instruments and the staffing required to collect the data. A tentative schedule
will be determined in agreement with REACH prior to the beginning of monitoring.

By October 15, 2019, DAQ will determine on the basis of the data collected whether the study
should be extended for an additional agreed upon time period.

By November 1, 2019, DAQ will release a draft report summarizing data from this study for
public comment. A final report will be posted to the DAQ website by February 1, 2020.

Provided that REACH’s independent monitoring adheres to conditions to be established by DAQ
and made available to REACH prior to REACH beginning data collection during the 12-month
fixed air monitoring site study, DAQ will post REACH’s independent community monitoring
results report on the DAQ website after DAQ has the opportunity to review and comment.
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Purpose: Evaluate surface water quality impacts in areas with concentrated animal feeding operations in
Sampson and Duplin Counties.

Department of Environmental Quality (DEQ) will identify and incorporate into its Ambient Monitoring
System an additional ambient water quality monitoring station to increase coverage in the Sampson
Duplin Counties area and undertake a focused surface water sampling initiative to evaluate potential
surface water impacts in arcas with high concentrations of animal feeding operations in Duplin and
Sampson Counties. DEQ will utilize existing surface water monitoring programs in these counties and
consider data collected by Complainants using agreed-upon protocols for quality assurance for non-
enforcement purposes, to determine where more focused sampling may be helpful in monitoring impacts.
DEQ will utilize existing staff resources to conduct the sampling, and where practical include existing
monitoring coalitions to support the initiative. It is the intent of DEQ to utilize this initiative to help
develop a systematic approach for determining if surface water impacts arc occurring in areas with many
animal feeding operations, and if there are impacts, determining which operations are responsible.

DEQ has initiated the following steps to identify potential sampling locations:

* Evaluate existing surface water monitoring locations to determine where additional monitoring
may be beneficial by mapping:
Existing Monitoring stations historic data, (NCDWR and Coalitions)
Surface waters
Municipalities (or populations densities)
Animal Operations.
o Roads
* Evaluate existing surface water monitoring data to determine where additional sampling may be
beneficial by:
©  Ensuring proper indicator parameters and monitoring frequencies are incorporated into
monitoring plans for selected stations.
©  Mapping of monitoring results to show relationships of results for parameters that may be
indicators of impacts from animal operations.

O 0 0 0

® Determine strategy to prioritize additional monitoring locations based on evaluation of existing
stations and data. Prioritization will include:
© Environmental data documenting water quality impacts

o Location of potential or observed impacts relative to animal operations
o Location of potential or observed impacts relative to communities
o Accessibility of surface waters
o Available resources
Parameters

Each station will be monitored for the following parameters:

* Temperature
* Specific Conductivity

e pH
¢ Dissolved Oxygen
e Turbidity

e Fecal coliform
e Nutrients (ammonia as N, total kjeldahl nitrogen, nitrate-nitrite, total phosphorus)
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Exhibit C: Surface Water Monitoring Agreement

Focused SW Sampling

Initial evaluation of potential sites focused on existing surface water data supporting potential impacts to
water quality, concentration on animal feeding operations, and access roads. Based on initial evaluation

of available data the following locations will be considered for a focused surface water study:

Stream Name Stream Location Watershed Characteristics County
Index
Cool Spring Rd Several Crossroads throughout this
S Dobson Chapel Rd | high density CAFO watershed. This
Stockinghead 18-74-24 Stockmg Head Rd. Is a hcad.waters s.lrcam crossing. Dupliis
Creek S NC Highway 50 Fish station at this crossroads.
Pasture Braneh il B;nlhlc macroinvertebrate station at
this crossroads.
p e 18-74-290.5 | S NC Highway 903 | High density CAFO watershed. Duplin
Medium density CAFO watershed.
Durwood Evan Rd. Impaired biological station at this
Muddy Creek | 18-74-25 location. Duplin
Med. Density CAFO, upstream
Jackson Store Rd closer to swine CAFQOs.
Sikes Mill Run | 18-68-2-104 | Beasley Mill Rd. s vensyy CREOGweshed Wil | s
stream originating on hog farm.
Stewarts Creek 18-68-2-10 Waycross Rd. High density CAFO watershed. Sampson
Medium density CAFO watershed.
Cane Creek 18-68-2-12 Edmonds Matthis Rd. | Benthic macroinvertebrate station Sampson
located at this crossroad.
[nclude road crossings at:
A (1) E Wards Bridge Rd Data summary from Reach; There are ;
MaplsBranch B7E19:15 (2) Summerlins Crossroad | approx. 12 CAFOs in this watershed, Duplin
Rd

Stockinghead Creek, Murpheys Creck, Muddy Creck, and Sikes Mill Run have been identified as the
highest priority sites for initial evaluation. DEQ will begin sampling in these waterbodies at the specified
sites in April 2018 and continue for at least six months. DEQ will further refine and expand the potential
sites by considering population demographics for the counties of interest. DEQ will also continue to
refine and expand the list of potential study sites as staff learn from the ongoing study sites, and as more
data becomes available.

Furthermore, a potential reference site has been identified on Harrisons Creek in Pender County. The
watershed for this stream is largely forested with no registered animal operations and little development.
Visual review of the watershed using acrial imagery showed no potential significant nutrient or pathogen
sources. This stream has been used in the past by researchers from UNCW as a reference site. Water
quality data collected at Harrisons Creek will be used as a point of comparison to data collected at the
sites identified above. Statistical comparisons will help DEQ determine if any significant differences are
present for pollutants associated with CAFOs in the CAFO-dense watersheds versus the reference
watershed.
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Exhibit C: Surface Water Monitoring Agreement

DEQ will evaluate the need for additional monitoring at each study site as data becomes available. In
addition to sampling results, DEQ will consider other factors in determining if additional monitoring is
necessary to determine if a point source can be identified. These factors may include the following:

* Visual observation of discharges (initiate further investigation of discharge source and proceed to
enforcement)

* Accessibility to upstream segments of the stream (no road crossings, or facilities adjacent to the
stream)

* Flow conditions of the upstream segment

* Adjacent land uses not indicative of measured surface water impacts. (e.g., forested area adjacent
to and upstream of measured fecal coliform impacts).

e Operational records at CAFO facilities with individual permits or coverage under a general
permit. DWR staff will request operational data after initial sampling results are available.

In addition, to provide surface water data in arcas with high concentration of animal operations, it is
DEQ’s intent to utilize the focused surface water sampling efforts to identify and address any discharges.
DEQ may elect to stop further sampling for a study area if monitoring data and ficld observations are
found to be inconclusive in locating unpermitted pollutant sources.

Ambient Monitoring Station

DEQ plans to establish an additional ambient monitoring station in Duplin or Sampson County by
January 1, 2019. Selection of an appropriate ambient monitoring station is anticipated to be a two-step
process. The first step will include reconnaissance of potential sites to determine suitability as monitoring
stations. Factors in determining suitability will include but are not limited to the following:

®  Accessibility (Landowner Permission, Terrain, Safety)
* Perennial Stream may not be suitable for AMS.
* Measurable Flow (Non-wetland) rates may limit a stream segments suitability

Once suitable sites are identified, DEQ will monitor these sites on a short-term basis. Results of the
short-term study will be used to identify locations with observed adverse water quality impacts indicative
of CAFO operations. These monitoring results, along with geographical location and landscape position
(headwater stream, “major tributary,” etc.), will be used to select a station for incorporation into the
ambient monitoring system. Sampling events will begin as early as April 2018. Based on initial
evaluation of available data the following locations for initial screening of ambient monitoring locations
have been determined:

Stream Name Stream Index | Location Watershed Characteristics County
Upstream in Rockfish Creek
Murpheys Creek | 18-74-29-0.5 | S NC Highway 903 watershed. Closer to CAFO Duplin
influences.
Muddy Creek further upstream :
Muddy Creek 18-74-25 Jackson Store Rd closer{o CAFO's. p Duplin
Stockinghead . Mid watershed location. T.hcrc are ‘
Creek 18-74-24 Stocking Head Rd. sevcra! other stream crossings for Duplin
possible locations.
Rockfish Creek | 18-74-29a Providence Rd. Duplin
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Exhibit C: Surface Water Monitoring Agreement

Stream Name Stream Index | Location Watershed Characteristics County
Very High Fecal conc. Upstream of
Panther Cr. which has the high fecal
Goshen Swamp | 18-74-19a 1-440 Connector readings. Alternative is downstream | Duplin
of Panther Cr. at Hwy 117 or further
upstream at Emmett Jackson Rd.
. _ Colocated with Bug station BB336 -
Six Runs Creck | 18-68-2-(0.3)b | Needmore Rd. (Fair 11/1996) Sampson
Six Runs Creek | 18-68-2-(0.3)b Eli:;an el orTurkey Upper portion of the watershed. Sampson
Stewarts Creck | 18-68-2-10 Blanchard Carrolls Upper portion of Stewarts Creek St
Rd. watershed.
Stewarts Creek | 18-68-2-10 Waycross Rd. Sampson
Great Coharie Maybe to swampy/low flow to
Creek 18-0d-1b Roauoke Rd sample for AMS purposes. S
. Maybe to swampy/low flow to
Creat Cohune 18-68-1b Keener Rd. sample for AMS purposes. Sampson

Creek

Exhibit C: Final Surface Water Sampling
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August 2, 2016

Return Receipt Requested In Reply Refer To:
Certified Mail #: 7015 1520 0002 0019 2984 EPA File No. 11R-14-R4

Marianne Engleman Lado
Earthjustice

48 Wall Street, 19" Floor
New York, NY 10005

Re: Acceptance of Administrative
Dear Ms. Engleman Lado:

This letter is to notify you that the Environmental Protection Agency (EPA), Office of Civil
Rights (OCR) is accepting for investigation your claim that the North Carolina Department of
Environmental Quality (NCDEQ) retaliated, intimidated or harassed individuals or groups,
including the Complainants (the North Carolina Environmental Justice Network, Rural
Empowerment Association for Community Help, and Waterkeeper Alliance, Inc.), through its
conduct, including its actions and inactions associated with the North Carolina Pork Council and
National Pork Producers Council (“Pork Councils™) and the January 2016 mediation session.
The investigation of this claim will be conducted under EPA File No. 11R-14-R4. The case
number that had been assigned to this new complaint, EPA File No. 37R-16-R4, has been closed.

Pursuant to the EPA’s nondiscrimination regulations, OCR conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral to the appropriate agency. See 40
Code of Federal Regulations (C.F.R.) § 7.120(d)(1). Generally, OCR accepts for investigation
complaints that meet the four jurisdictional requirements described in the EPA’s
nondiscrimination regulations. First, the complaint must be in writing. See 40 C.F.R.

§ 7.120(b)(1). Second, the complaint must describe an alleged discriminatory act that, if true,
may violate the EPA’s nondiscrimination regulations (e.g., an alleged discriminatory act based
on race, color, national origin, sex, age, or disability). See 40 C.F.R. § 7.120(b)(1). Third, the
complaint must be filed within 180 calendar days of the alleged act. See 40 C.F.R. § 7.120(b)(2).
Finally, the complaint must be filed against an applicant for, or a recipient of, EPA financial
assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

As of the date of this letter, OCR has determined that the subject complaint meets the four
jurisdictional requirements as stated above. First, the complaint is in writing. Second, the
complaint describes an alleged discriminatory act that may violate the EPA’s nondiscrimination
regulations. Third, the alleged discriminatory act occurred within 180 days of the filing of the
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complaint. And finally, the complaint was filed against NCDEQ, which is an applicant for, or
recipient of EPA financial assistance.

After careful consideration, OCR will investigate the following:

Whether NCDEQ’s actions or inactions, including those associated with the presence and
activities of the Pork Councils related to the January 2016 mediation session, violated 40
C.F.R. § 7.100 which prohibits intimidating, threatening, coercing, or engaging in other
discriminatory conduct against any individual or group because of actions taken and/or
participation in an action to secure rights protected by the non-discrimination statutes OCR
enforces.

The initiation of an investigation of the issue above is not a decision on the merits. OCR isa
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with you and the recipient, as appropriate, and determine next steps utilizing our internal
procedures. In the intervening time, OCR will provide the Recipients with an opportunity to
make a written submission responding to, rebutting, or denying the issues that have been
accepted for investigation within thirty (30) calendar days of receiving their copy of the letter.
See 40 C.F.R. § 7.120(d){1)(ii-iii).

The EPA’s nondiscrimination regulation provides that OCR will attempt to resolve complaints
informally whenever possible. See 40 C.F.R § 7.120(d)}2). Accordingly, OCR is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint and
may contact representatives of the NCDEQ to discuss the Recipient’s interest in entering into
informal resolution discussions. We invite you to review OCR’s Interim Case Resolution
Manual for a more detailed explanation of the complaint resolution process at

hitp://www . epa.cov/sites/nroduction/Ales/2015-1 2/documents/ocr erm final.pdf

Finally, as you know, no applicant, recipient nor other person may intimidate, threaten, coerce,
or engage in other discriminatory conduct against anyone because he or she has cither taken
action or participated in an action to secure rights protected by the non-discrimination statutes
OCR enforces. See 40 C.I.R. § 7.100. Any individual alleging such harassment or intimidation
may file a compiaint with OCR. OCR would investigate such a complaint if the situation
warranted.

If you have any questions about this letter, please feel free to contact me at (202) 564-9649, or
Case Manager Ericka Farrell at (202) 564-0717. You can also contact us by e-mail at
dorka.lilian@iepa.gov or farrellerickaf@epa.gov, or by U.S. mail at U.S. EPA Office of Civil
Rights (Mail Code 1201), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460-1000.

Sincerely,

Lilian S. Dorka
Acting Director
Office of Civil Rights





Ms. Marianne Engleman Lado

cC

Elise Packard
Associate General Counsel
EPA Civil Rights & Finance Law Office

Ken Lapierre

Assistant Regional Administrator
Deputy Civii Rights Official

U.S. EPA Region IV






E EARTHIUSTICE

Via Email and Fed-Ex

July 11, 2016

Lilian Dorka, Deputy Director, Acting Assistant Director
Office of Civil Rights

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Mail Code 1201-A

Washington, DC 20460

Re: Title VI Civil Rights Complaint and Petition for Relief or Sanction by North
Carolina Environmental Justice Network, REACH, and Waterkeeper Alliance,
Inc., Against North Carolina Department of Environmental Quality (EPA OCR
File No. 11R-14-R4): Intimidation

Dear Interim Director Dorka,

This letter is intended to request that the Office of Civil Rights (“OCR”) investigate a claim that
the North Carolina Department of Environmental Quality (“DEQ”), directly and through the
actions of the North Carolina Pork Council and National Pork Producers Council (“Pork
Councils”) have engaged in and failed to protect Complainants from intimidation, which is
prohibited by Title VI and EPA regulations, 40 C.F.R. § 7.100. Members of affected communities
in Eastern North Carolina have long been subject to an atmosphere of intimidation by swine
facility operators, trade associations such as the Pork Councils and, ultimately, DEQ, formerly
the North Carolina Department of Environment and Natural Resources (“DENR”), by its
actions and inaction. The most recent specific incident occurred on January 13, 2016, when,
apparently at DEQ’s invitation and with no notice to North Carolina Environmental Justice
Network (“EJ Network”), Rural Empowerment Association for Community Help (“REACH")
and Waterkeeper Alliance, Inc. (collectively, “Complainants”), representatives of the Pork
Councils showed up at the first session of confidential mediation between Complainants and
DEQ. Given Complainants’ clear opposition to the Pork Councils’ participation in mediation
and the manner in which both the Pork Councils’ representatives and DEQ behaved, these
actions could only have been intended to intimidate. We ask that OCR immediately ensure that
DEQ put into place measures to protect against intimidation in its permitting program,
consistent with DEQ’s obligations pursuant to 40 C.F.R. § 7.35(a), and that OCR fully investigate
the specific incident of intimidation on January 13, 2016 described in this letter.

We bring this intimidating conduct to your attention for two reasons. First, this is further
evidence of DEQ’s inability or unwillingness to address civil rights complaints and to ensure
that members of the public are able to raise those concerns safely.

NORTHEAST 48 WALL STREET, 19™ FLOOR NEW YORK, NY 10005

T: 212.845.7376 F: 212.918.1556 NEOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG





Second, intimidation is prohibited by Title VI and EPA regulations. See 40 C.F.R. § 7.100. We
request that OCR investigate whether DEQ has violated Title VI and its regulations, which
establish that it is unlawful for anyone—an applicant for federal funds, a recipient of federal
funds, or an “other person” —to “intimidate, threaten, coerce, or discriminate against any
individual or group” for opposing discriminatory conduct or for participating in a Title VI
process. Id. Intimidation tactics faced by complainants in this case have risen to this level.

The importance of enforcing the anti-intimidation component of EPA’s Title VI regulations
cannot be overstated. As an Administrative Law Judge at the U.S. Department of Education
stated in an opinion upholding the Department of Education’s jurisdiction over a retaliation
claim asserted by a complainant exercising rights under Title VI,

If OCR were unable to offer broad protection to individuals who exercise their
rights..., the effectiveness of the statute and the regulations would be severely
hampered. Individuals would be discouraged from engaging in any protest
activity aimed at encouraging voluntary compliance with the law. Potential
complainants might be intimidated into withholding information from OCR or
providing false information under the threat of retaliation. OCR’s enforcement
process would be compromised and a full and fair inquiry into any alleged
discriminatory activity could be hampered.

Capistrano Unified Sch. Dist., 75 Ed. Law Rep. 1396, 1420 (Dep’t of Educ. Apr. 30, 1992).

L EPA REGULATIONS PROHIBIT INTIMIDATING CONDUCT.

EPA’s Title VI regulations explicitly prohibit intimidation:®

Intimidation and retaliation prohibited

! Complainants focus this letter on the prima facie case against DEQ, which has engaged in acts of
intimidation directly and “through contractual, licensing, and other arrangements.” See 40 C.F.R. §7.35
(a) (prohibiting discrimination “directly or through contractual, licensing, or other arrangements”).
EPA’s regulations also prohibit intimidation by “other persons,” such as the Pork Councils, where such
intimidation interferes with the exercise of rights under Title VI and EPA regulations. Id. §7.100. EPA’s
regulations specifically forbid intimidation by any person against individuals or groups that have “filed a
complaint,” testified or “participated in any way in an investigation, proceeding or hearing” to enforce
Title VI and its regulations, or that have otherwise “opposed any practice made unlawful” by EPA’s Title
VI regulations. Id. § 7.100(b). DEQ cannot evade review by pointing to the involvement of third parties
in the intimidating and retaliatory conduct.

2 EPA’s regulations prohibit both “intimidation” and “retaliation”, which together include intimidation,
threats, coercion and discrimination. 40 C.F.R. §7.100. The allegations herein focus on intimidating
conduct — that is, actions that cause people to be afraid and/or act to compel or deter protected activities.
See Merriam-Webster, Simple Definition of Intimidate, http://www.merriam-
webster.com/dictionary/intimidate (last visited July 11, 2016) (defining intimidate as “to make (someone)
afraid”).






No applicant, recipient, nor other person shall intimidate, threaten, coerce, or
discriminate against any individual or group, either:

(a) For the purpose of interfering with any right or privilege guaranteed by the
Acts or this part, or

(b) Because the individual has filed a complaint or has testified, assisted or
participated in any way in an investigation, proceeding or hearing under this
part, or has opposed any practice made unlawful by this regulation.

40 C.F.R. §7.100. Moreover, Title VI and its regulations establish that DEQ cannot engage in
prohibited activities such as intimidation “directly or through contractual, licensing, or other
arrangements....” Id. § 7.35(a).}

As the Title VI Legal Manual published by the Department of Justice (“DOJ”) sets forth, “[a]
complainant may bring a retaliation claim under Title VI or under a Title VI regulation that
prohibits retaliation.” Department of Justice, Title VI Legal Manual § VIII(C) (Retaliation),
available at https://www justice.gov/crt/title-vi-legal-manual#Retaliation (last updated Aug. 6,

2015).

A prima facie case of prohibited retaliation or intimidation includes the following four elements:

(1) that [the complainant] engaged in a protected activity, (2) that the recipient
knew of the complainant’s protected activity, (3) that the recipient took some sort
of adverse action against the complainant, and (4) that there was a causal
connection between the complainant’s protected activity and the recipient’s

adverse actions.

Id., citing Davis v. Halpern, 768 F. Supp. 968, 985 (E.D.N.Y. 1991) (Defendant’s summary
judgment motion to dismiss Title VI retaliation claim denied because plaintiff established

evidence of prima facie case).

In this case, Complainants filed a complaint under Title VI of the Civil Rights Act of 1964 and
EPA regulations, a protected activity pursuant to 40 C.F.R. §7.100 (a) and (b). Following

¥ Effective January 23, 2013, EPA has required that grant recipients, including DEQ, acknowledge that
they have “an affirmative obligation to implement effective Title VI compliance programs.” U.S. Envtl.
Prot. Agency, Civil Rights Obligations at 2 (Jan. 25, 2013), available at http://www.enviro-
lawyer.com/Civil Rights Obligations.pdf. Any effective compliance program must include measures to
identify, prevent and resolve interference with the exercise of rights under Title VI and EPA regulations.
Recipients such as DEQ must further “be prepared to demonstrate to EPA that such compliance
programs exist and are being implemented or to otherwise demonstrate how [they] [are] meeting [their]
Title VI obligations.” Id.






acceptance of the Complaint, Complainants explored and then engaged in voluntary
Alternative Dispute Resolution (ADR), from approximately March 2015, when Complainants
and DEQ agreed to ADR, until March 2016. The Complainants have also assisted in the
investigation by providing declarations and supplementary material. All of these steps

constitute protected activity.

There is no doubt that both DEQ and the Pork Councils had actual knowledge of the protected
activity: complainants sent DEQ a copy of the Complaint on or about September 3, 2014, and
the Pork Councils filed papers on December 18, 2015 seeking to intervene in the investigation
and mediation. See Letter from Thomas Brugato & Benne C. Hutson, on behalf of Pork
Councils, to Velveta Golightly-Howell, Dir., EPA OCR (Dec. 18, 2015), attached hereto as Ex. 1;
see also Letter from Thomas Brugato & Benne C. Huston, on behalf of Pork Councils, to Velveta
Golightly-Howell, Dir., EPA OCR (Feb. 19, 2016), attached hereto as Ex. 2.

DEQ and the Pork Councils engaged in acts of intimidation, see infra at II, and interfered with
the exercise of Complainants’ rights.

Finally, there is clearly a causal connection between the assertion of rights by Complainants and
the acts of intimidation by DEQ and the Pork Councils; indeed, the Pork Councils” surprise
intrusion into ADR on January 13, 2016, with the approval of DEQ, caused Complainants fear
and is inextricably intertwined with this assertion of rights. The DEQ and Pork Councils’
actions on January 13, 2016 made clear to Complainants that the agency obligated to protect
their communities and the environment from the industry’s adverse impacts has and will
continue to forsake those obligations for the industry’s interests. Without consequence from

EPA, those actions undermine the assertion of rights (including through the ADR process).

The remainder of this letter will summarize DEQ’s affirmative involvement in intimidating acts
on January 13, 2016 as well as its responsibility for those acts based on DEQ’s failure to maintain
a program that protects Complainants from interference in the exercise of their rights. The
letter will then offer background information about the context for these events — that is, the
intimidating atmosphere in Eastern North Carolina, which has been exacerbated over time by
DEQ’s long-standing failure to take effective action to protect the rights of community

members.

IL. JANUARY 13, 2016 INTIMIDATION BY DEQ DIRECTLY AND THROUGH ITS
CONTRACTING, LICENSING AND OTHER ARRANGEMENTS.

In March 2015, Complainants agreed voluntarily to participate in ADR with DEQ, in an attempt
to resolve the issues raised in their Complaint. It was Complainants” understanding that the
ADR process was confidential and that even the conversations involved in the convening





process were confidential in accordance with the Administrative Dispute Resolution Process
Act of 1996, 5 U.S.C. § 574.* EPA’s own website describes confidentiality in ADR as a
“procedural safeguard” to protect the interests of participants in a Title VI complaint EPA,
Frequently Asked Questions about the Use of Alternative Dispute Resolution in Resolving Title
VI Complaints, https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-
dispute-resolution-resolving-title-vi (last updated Feb. 19, 2016). Two sections of this document
are applicable. First, in response to the question “What procedural safeguards exist in ADR?”,
the FAQ indicates that a mediator works with the parties to establish ground rules about
confidentiality and other issues and that all participants in mediation must abide by the ground
rules. Id. Second, in response to a question focused, particularly, on confidentiality, the FAQ
states:

Confidentiality is a critical component of successful ADR processes.
Confidentiality protections provided by federal and state laws allow the
participants in the ADR process to freely engage in candid, informal discussions
about their interests to reach the best possible resolution. Confidentiality allows
participants to speak openly without the need for posturing or fear that
statements made during an ADR process will be used against them later. At the
same time, the public may have an interest in particular Title VI complaints.
Thus, the complainant and recipient should work with their mediator or
facilitator to craft rules regarding confidentiality in the ADR process....

Id. Complainants had strong reservations about keeping the fact of mediation confidential,
given that Complainants have partners, members, constituencies and boards to which they are
accountable. See Declaration of_ at 1 16 (June 30, 2016), attached hereto as
Ex. 3. Nonetheless, Complainants were willing to abide by terms requiring the parties to keep
both the fact and content of mediation confidential until the first mediation session, when
confidentiality could be the subject of discussion and negotiation. See id. at { 17.°

On December 18, 2015, the Pork Councils filed papers with EPA seeking to “intervene” in the
administrative complaint filed by Complainants and, surprisingly, in the mediation. See Ex. 1.
To Complainants” knowledge, neither Complainants nor the mediator informed the Pork
Councils about the mediation and it is likely that DEQ conveyed this information. To
Complainants” knowledge, DEQ did not respond to the Pork Councils’ request to EPA, but
Complainants sent a response to EPA strongly objecting to the Pork Councils” attempt to
intrude in the administrative process and urging EPA to reject their request in a timely way. See
Letter from Marianne Engelman Lado, Sr. Staff Att'y, Earthjustice & Elizabeth Haddix, Sr. Staff

4 Section 574 of the Administrative Dispute Resolution Act of 1996 limits the disclosure of communication
by the neutral to a dispute, as well as by the parties. In any given mediation, additional restrictions
under state law, including those applicable to executive agencies within the state, may also apply.

® Complainants seek OCR guidance on the availability of a process for submitting evidence from the ADR
process supporting Complainants” belief that DEQ was aware that the Parties were under an obligation to
keep both the fact and content of mediation confidential.
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Att’'y, Univ. of N.C. Ctr. for Civil Rights, to Velveta Golightly-Howell, Dir., EPA OCR (Jan. 5,
2016), attached hereto as Ex. 4. Complainants explicitly rejected participation by the Pork
Councils in ADR:

[N]either Title VI nor EPA’s implementing regulations provide authority for the
Pork Council to have a role in the ADR process unless complainants and the
recipient consent.... Complainants agreed to participate in ADR under the terms
established by EPA. Notwithstanding the Pork Councils’ reliance on the 1998
Interim Guidance for Addressing Title VI Administrative Complaints
Challenging Permits suggesting that OCR “may” seek participation from
“others” in a resolution process...the following description of the ADR process
offered by EPA’s Interim Case Resolution Manual is consistent with the
information provided by EPA through the process:

EPA OCR’s Alternative Dispute Resolution (ADR) process
involves the formal mediation of a complaint or complaint
allegations between the complainant and recipient, through the use of
a professionally trained mediator.... As appropriate, the EPA
may offer the complainant and the recipient an opportunity to
engage in the ADR process at any stage in the complaint
process....

The process is voluntary, and absent mutual agreement by the parties — which
has certainly not occurred here — the Pork Councils have no seat at the table.

Ex. 3 at 4 (emphases in original). In response to yet another letter brief by the Pork Councils
sent to EPA, see Ex. 2, Complainants reiterated their unequivocal opposition to the Pork
Councils’ request for official status in the administrative proceeding and ADR. Letter from
Marianne Engelman Lado, Earthjustice & Elizabeth Haddix, Univ. of N.C. Ctr. on Civil Rights,
to Velveta Golightly-Howell, Dir., EPA OCR (Jan. 11, 2016), attached hereto as Ex. 5.5

The Parties and mediator planned to meet at the offices of the UNC School of Law Center for
Civil Rights (“CCR”) in Chapel Hill, North Carolina, on January 13, 2016 for two days of
negotiation. Representatives for Complainants included their attorneys and -
F from the E] Network, Melvin Felton from REACH, and Larry Baldwin and Gray
ernigan from Waterkeeper Alliance. On information and belief, neither the Pork Councils nor
DEQ informed Complainants in advance that the Pork Councils knew the time and place of
ADR, nor that representatives of the Pork Councils planned to attend. When Complainants
arrived at the CCR offices for the first mediation session on January 13%, they learned that

representatives of the Pork Council were in the parking lot. See Decl. of_ at

® OCR rejected the Pork Councils’ request for official status on January 15, 2016. Letter from Velveta
Golightly-Howell, Dir., OCR to Gerald Yamada et al. (Jan. 15, 2016).





123. Their presence, as well as the lack of notification, was anxiety-producing for
Complainants. _ worried, for example, about whether the representatives from
the Pork Councils might be gathering information about the identities of participants. Id. 1 24.

Ultimately, five representatives from the Pork Councils came into the building — including
Benne Hutson, an attorney for the North Carolina Pork Council from McGuire Woods, LLP,/
who had apparently traveled from Charlotte, North Carolina, for this purpose, one or two
attorneys for the National Pork Producers from Covington & Burling LLP, who had apparently
traveled from Washington, D.C., Michael Formica, Chief Environmental Counsel for the
National Pork Producers, who had also apparently traveled from Washington, D.C., and two
other representatives, and demanded to participate over the objections of Complainants.®
Representatives of DEQ admonished Complainants about opposing their participation and
argued that the Pork Councils should be included in the mediation session, clearly
communicating to Complainants that they supported the Pork Councils’ engagement. Decl. of
_ at 1 26; see also Ex. 2 at 1-2 (referring to “NCDEQ’s statements to the
mediator in support of the Councils” participation.”). Representatives from the Pork Councils
resisted requests by counsel for Complainants that they leave the building, and instead asked to
be seated in a conference room. Ultimately, the Pork Councils’ intrusion disrupted ADR: it
delayed the start of ADR by nearly two hours and generated an atmosphere of distrust.
Moreover, despite requests that they leave the building, Pork Council representatives remained
in the hallway as negotiations began, all countenanced by DEQ. See Photograph of Pork
Council representatives (Jan. 13, 2016), attached hereto as Ex. 6. Neither DEQ nor the Pork
Councils had any basis for believing that Complainants would allow the Pork Councils to
participate voluntarily, and they should have known that the surprise intrusion of the Pork
Councils’ representatives would be unwelcome and intimidating to Complainants, creating fear
and uncertainty.

7 Benne Hutson has been influential with North Carolina’s state legislature and, particularly, at DEQ. A
bio appearing on the McGuire Woods website provides information about his leading role in the state’s
environmental regulatory system: “In 2012, the North Carolina Speaker of the House appointed Benne to
the state’s environmental management commission, which is responsible for all air, water and waste
regulations in the state. In 2013, Governor Pat McCrory appointed Benne chairman of the commission.
Benne served on the Commission until January 2015.” McGuireWoods, Benne C. Huston,
https://www.mcguirewoods.com/People/H/Benne-C-Hutson.aspx?pdf=1.

8 See Ex. 2 at 1 (“Client representatives for each Council as well as outside counsel were present and
traveled substantial distances to attend....”).





III. BACKGROUND: A PERVASIVE ATMOSPHERE OF INTIMIDATION AND DEQ’S
HISTORIC FAILURE TO PROTECT THE RIGHTS OF THE AFFECTED
POPULATION IN EASTERN NORTH CAROLINA.

The January 13, 2016 event should be viewed in its context. For years, residents of Eastern
North Carolina have raised concerns about the adverse impacts of industrial swine opera’cions,9
and more specifically, about the disparate impact of these facilities on the basis of race and
national origin'® and the atmosphere of intimidation that has served as a barrier for members of
the community to assert their rights. Over these many years and continuing to today, DEQ has
failed to take action to protect community members against retaliation or intimidation.

The context for raising concerns about intimidation is relevant. Eastern North Carolina, home
to the counties where the density of hog operations is greater than anywhere else in the United
States, is also home to a large population that has historically been disproportionately
disenfranchised and remains disproportionately low-income.

Indeed, as _ has reflected, there is a strong correlation between the location of
industrial hog farms to the density of slave populations in the 1860s. See Laura Orlando, The
Legacy of Slavery: What Inequality and Industrial Hog Operations Have in Common, In These Times,
May 19, 2015, http://inthesetimes.com/rural-america/entry/17771/what-industrial-hog-
operations-and-inequality-have-in-common. As described by -, racial injustice and
inequality are closely associated with today’s conditions: “If workers and residents in rural
communities that are most directly impacted had basic political and human rights, industrial
agriculture would not have developed with such destructive force because those affected by its
side effects would have been able to protect themselves.” Id. According to the U.S. Census, in
Duplin County, which boasts of more pigs per person than any other county in the country, the
poverty rate exceeds 27%, as compared to 17.2% for the state as a whole. See U.S. Census
Bureau, QuickFacts, Duplin County, North Carolina,
http://www.census.gov/quickfacts/table/IPE120214/37,37061,00 (enter “North Carolina” and
“Duplin County” into search bar, find “Income and Poverty” data, and “Persons in poverty,
percent”).

The atmosphere of intimidation, which includes fear of both economic and physical harm, has
been pervasive in areas such as Duplin County. Murphy-Brown, a regional powerhouse in the

® See, e.., Joby Warrick & Pat Stith, North Carolina’s Booming Hog Industry is Generating Tax and Revenue.
But Some Residents Say the Cost is Too High. Raleigh News & Observer, Feb. 24, 1995 (part of the Pulitzer
Prize winning Boss Hog series on the rise of the industrialized hog industry in eastern North Carolina,
including concerns raised by people who live near hog facilities).

' See, e.g., NCEJN, The Rest of the Story, available at http://ncejn.org/ (interview with Cindy Watson, state
representative 1995-1998, who heard community concerns); Declaration of7_ (Aug. 30, 2014), at
11 6—10, originally submitted with Complaint and attached hereto as Ex. 7 (éfforts by REACH to create
opportunities for residents to testify about the impacts of hog farms and engage in collaborative problem
solving with government and industry representatives from 2005 to the present).
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pork and poultry sectors, is the leading employer in the county, and the animal industry
accounts for three of the top four employers. Duplin County, Major Employers,
http://www.duplincountync.com/aboutDuplinCounty/majorEmployers.html (last accessed July
8,2016). To cite but a few examples, _, a seventy-year-old African American
resident of Duplin County, personally experienced intimidation. — lives within two
miles of ten hog facilities. Though her family had hogs when she was growing up in the region,
the impact of industrial hog facilities has adversely affected her life. At one point her water was
tested and she was told by a state agency to stop drinking the water. After her water was

tested, however, one of the hog famers living near her found out about the results. She couldn’t
be sure who told the famer about the tests, but, asF stated, “[T]hat farmer came back
with their industry spokesperson and asked me a lot of questions as if they were trying to make
it seem like I was out to get the hog farmer.” Declaration of (Sept. 2, 2014), at |
7, originally submitted with Complaint and attached hereto as Ex. 8. describes
being upset and feeling vulnerable. She describes feeling like the men were “trying to take
advantage” of her. Id.

Another community member, _, also recounts the futility of filing complaints with
DEQ and retaliation by the grower whose sprayfields abutted the -family property.
Declaration of_ (Apr. 18, 2014), at 11 15-20, originally submitted with Complaint
and attached hereto as Ex. 9. — received a letter from a lawyer associated with the
hog industry threatening her with jail time if she continued to complain, and she and her
mother were subject to threats of physical violence. Id. 1 17-18; see also N.C. Envtl. Justice
Network, ...The Rest of the Story: Corporate Hog Production in North Carolina at 4:40, YouTube
(Jan. 9, 2013), https://www.youtube.com/watch?v=ReMXawj40K8 (intimidation and harassment

of-family, including a threat that if_ continued to complain, the grower
would sue her, that the grower violently shook her elderly mother, and that the grower blocked

her car on the road); Steve Wing, Social Responsibility and Research Ethics in Community-Driven
Studies of Industrialized Hog Production, 110 Envtl. Health Persp. 437, 443 (2002), attached hereto
as Ex. 10 (referencing Wilmington Star report that two Duplin County residents who publicly
opposed industrial hog production became concerned about their jobs when Murphy Farms
representatives contacted their supervisors).

Notably, information released by Murphy-Brown, LLC in discovery in a nuisance lawsuit, Gillis
v. Murphy-Brown, LLC, No. 7:14-CV-00185-BR (E.D.N.C. Third Amended Complaint filed July 3,
2015), demonstrates that_ continue to be targeted in some manner
for attention by Murphy-Brown. See E-mail from Gary Pearce, to Keira Lombardo, Senior Vice
President of Corporate Affairs, Smithfield Foods, Inc., et al.(Aug. 24, 2015, 2:58 PM), attached
hereto as Ex. 11 (listing ’_ info and strategy” on agenda for call with
representatives from Smithfield, the North Carolina Pork Council, and North Carolina Farm
Families).

R ) Netrwork:describes

the intimidating atmosphere in which community members live and work, “which makes it





more difficult to speak up about the problems they face.” Decl. of _ at 14.
Given the weakness of the local economy and reliance of families on the animal industry, g

believes that “people in the community are worried that if they speak out, ther
family members may lose their jobs.” Id 5. To _, the history of racial
intimidation and oppression in Eastern North Carolina has a continuing effect on relations and
power in the community today, and “it remains hard for African Americans to speak out,
particularly in low-income communities.” Id. 1 6. Over time, officials from DENR and now
DEQ attended meetings pulled together by REACH and by the EJ Network, which]&
— also attended, and heard complaints both about the impacts of industrial hog
operations and the atmosphere of intimidation. To her knowledge, DEQ failed to take any
action to address acts of intimidation. Id.]]7-8. To the contrary, DEQ employees in regional
offices, which receive complaints from the public about whether animal operations are
complying with DEQ’s standards, on at least one occasion placed a call to an animal operation
(which they are supposed to regulate) to notify it that a community member lodged a
complaint. Id { 8. _ recounts the experience of REACH Executive Director

, who after calling DENR to make a complaint, received a phone call from the

operator of the hog facility, who phoned to talk about his complaint. See id. To the knowledge
of Complainants, DEQ has acted with disregard for the confidentiality of community members
and to the present has failed to investigate or protect community members from threats and
intimidation.

Individual growers and the pork industry, though its trade organizations the Pork Councils,
have tried to intimidate community members directly and through actions taken to get
confidential information from research scientists working with community members. See id. 1
10-12. Industry tactics also have a deterrent effect on inquiry into the effects of industrial hog
operations, preventing collaborations between researchers working in the field of community-
based participatory research and community residents. Id. { 12. In the late 1990s, for example,
after Drs. Steve Wing and Susanne Wolf finalized a report on the frequency of health symptoms
in populations living in proximity to industrial hog operations, the North Carolina Pork
Council sent Drs. Wing and Wolf a letter requesting all documentation related to the study
including, among other things, “the identities of all persons who worked on or contributed to
the Study (including persons interviewed).” Letter from Att'ys for N.C. Pork Council, to Steve
Wing & Susanne Wolf (1999), quoted in Steve Wing, supra. The request raised a number of
concerns, not the least of which was that the identities of the people participating in the study
were confidential. Wing, supra, at 441. Industry representatives also contacted federal funders
of Dr. Wing's researchers. Id. As Dr. Wing later wrote:

Breach of confidentiality was a concern not only from a legal and ethical
standpoint. The community trust upon which our research depended would be
seriously compromised as well, potentially destroying valued professional and
personal relationships and threatening the continuation of research into
exposures and health of neighbors of swine CAFOs.
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Id. F concluded that although there is a legitimate role in scientific inquiry for
evaluating evidence and replicating findings, “the primary purpose of the Pork Council’s
request appeared to be harassment and intimidation.” Id.; see also David Kirby, Animal Factory
at 262, 338-340 (1st ed. 2010) (describing industry effort to discredit JoAnn Burkholder,
currently the William Neal Reynolds Distinguished Professor at North Carolina State
University and director of the NCSU Center for Applied Aquatic Ecology). As OCR already is
aware,g_ was recently again served with a subpoena from industry representatives
seeking thformation about the identity of participants inF community-based

participatory research on the effects of living in proximity fo industrial swine operations. See

Dec. o [N o1 11."
CONCLUSION

We ask that EPA immediately ensure that DEQ put into place measures to ensure that
intimidation does not occur in its permitting program “directly or through contractual,
licensing, or other arrangements...”, 40 C.F.R. § 7.35(a), and that EPA fully investigate DEQ’s
failure on January 13, 2016 to protect Complainants from intimidation.

Please do not hesitate to contact us for additional information related to this letter.

Sincerely,

/

-

Marianne Engelman Lado
Senior Staff Attorney
Alexis Andiman
Associate Attorney
Earthjustice

48 Wall Street, 19th Floor

"1 Tactics used to put pressure and intimidate Complainants are also exemplified by a communications
campaign developed and implemented by North Carolina Farm Families, an organization recently
established for the purpose of organizing against what it calls “anti-agriculture activist groups” and is
supported by Smithfield, the North Carolina Farm Bureau and other industry players. N.C. Farm
Families, Who Are North Carolina’s Farm Families, http://ncfarmfamilies.com/about-us/ (last visited July
8, 2016). In a flyer sent to growers in May 2016, North Carolina Farm Families sought contributions for a
campaign to counteract “powerful groups led by ([ ENEEEE V 2tcrkeeper Alliance,” which is
one of the Complainants. See Fundraising Advertisement, Ed Emory, President, N.C. Farm Families
(May 18, 2016) (appended to Letter from Zach McCullen III, Vice President — Swine Div., Prestage Farms,
Inc.. (May 18, 2016)), attached hereto as Ex. 12. The advertisement boasted of spending two million
dollars “to run ads across North Carolina — on television, radio, newspapers and the Internet”. Id.
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New York, NY 10005
mengelmanlado@earthjustice.org

aandiman@earthjustice.org
T: 212.845.7393
F:212.918.1556

Elizabeth McLaughlin Haddix
Senior Staff Attorney

UNC Center For Civil Rights
School of Law Annex

323 W. Barbee Chapel Rd.
Chapel Hill, NC 27517
emhaddix@unc.edu
919-445-0176

cc.
Daria Neal

U.S. Department of Justice

Civil Rights Division

950 Pennsylvania Avenue, N.W.

Office of the Assistant Attorney General, Main
Washington, D.C. 20530

Sam Hayes

North Carolina Department of Environmental Quality
217 West Jones Street

Raleigh, NC 27603

North Carolina Environmental Justice Network

REACH

Waterkeeper Alliance, Inc.

Exhibits
1. Letter from Thomas Brugato on Behalf of the National Pork Producers Council et al. to
Velveta Golightly-Howell (Dec. 18, 2015)
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OCR (Jan. 5, 2016)

Letter from Marianne Engelman Lado, Earthjustice & Elizabeth Haddix, Univ. of N.C.
Ctr. on Civil Rights, to Velveta Golightly-Howell, Dir., EPA OCR (Jan. 11, 2016)
Photograph of Pork Council representatives (Jan. 13, 2016)
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Declaration of_ (Apr. 18, 2014), originally submitted with Complaint

. Steve Wing, Social Responsibility and Research Ethics in Community-Driven Studies of

Industrialized Hog Production, 110 Envtl. Health Persp. 437 (2002)

E-mail from Gary Pearce, to Keira Lombardo, Senior Vice President of Corporate Affairs,
Smithfield Foods, Inc., et al.(Aug. 24, 2015, 2:58 PM)

Fundraising Advertisement, Ed Emory, President, N.C. Farm Families (May 18,
2016)(appended to Letter from Zach McCullen III, Vice President — Swine Div., Prestage
Farms, Inc.. (May 18, 2016)

13





Exhibit 1





December 18, 2015

By Email & U.S. Mail

Velveta Golightly-Howell
Director, Office of Civil Rights
EPA

Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-7272
golightly-howell.velveta@epa.gov

Re: National Pork Producers Council and North Carolina Pork Council Motion
to Intervene in Administrative Complaint 11R-14-R4 Proceedings

Dear Director Golightly-Howell:

We represent the National Pork Producers Council (NPPC) and the North Carolina Pork
Council (NCPC), and write in regards to Title VI Administrative Complaint 11R-14-R4 (the
Complaint) relating to the North Carolina Department of Environmental Quality (NCDEQ),
formerly known as the North Carolina Department of Environment and Natural Resources)
general permit program for swine farms in North Carolina. The Complaint was accepted in part
for investigation by EPA’s Office of Civil Rights on February 20, 2015.

Please accept this letter as NPPC and NCPC’s motion to intervene and participate in the
proceedings relating to the Complaint. Specifically, NPPC and NCPC seek and intend to
participate in the upcoming mediation and any further proceedings that OCR may conduct in
connection with the Complaint against NCDEQ.

NPPC and NCPC are stakeholders in this proceeding because these organizations and
their members could be adversely affected by the proceeding’s outcome.* In addition, NPPC and
NCPC will present valuable information to OCR and the mediator that would assist in resolving
the Complaint. For these reasons, NPPC’s and NCPC’s intervention is justified.

! Indeed, because the resolution of this Complaint could potentially have a direct impact on pork
producers in North Carolina (and elsewhere in the country), excluding NPPC and NCPC from
these proceedings would raise a serious due process concern, as the pork industry would be
deprived of notice and an opportunity to be heard on these matters. See Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) (touchstone requirement of the Due
Process Clause is “notice and opportunity for [a] hearing”).





NPPC is an association of 43 state pork producer organizations, which serves as the
global voice for the nation’s pork industry. The U.S. pork industry represents a significant
value-added activity in the agricultural economy and the overall U.S. economy. Nationwide,
more than 68,000 pork producers marketed more than 112 million hogs in 2014, and those
animals provided total gross receipts of more than $21 billion. According to lowa State
University economists Daniel Otto, Lee Schulz and Mark Imerman, nationwide the U.S. pork
industry is directly responsible for the creation of nearly 35,000 full-time equivalent pork
producing jobs and generates about 128,000 jobs in the rest of agriculture, and additional jobs in
related sectors. All told, the U.S. pork industry is responsible for more than 550,000 mostly rural
jobs in the United States. In North Carolina, the pork industry is responsible for approximately
$1.46 billion in gross state product and 24,626 jobs.

Over 2,400 pork producers in North Carolina belong to the NCPC with a large number of
them operating under the permits that are challenged in the Complaint. Chartered in 1962, the
NCPC is one of the oldest state pork producer organizations in the country whose mission has
been and continues to be promoting and educating to ensure a socially responsible and profitable
North Carolina pork industry.

With this membership, history and mission, NPPC and NCPC have detailed knowledge
of the pork industry (both from a national and state perspective), and can provide OCR useful
information and an important perspective that would assist in resolving the Complaint, including:

 Information regarding the North Carolina permitting program and controls
regulating the pork industry, including the history of that program and the
extensive participation of the public in developing those controls;

 Information as to how the North Carolina permitting program and controls
compares to others in the country;

 Information on current operational practices on hog farms subject to this
regulation;

 Information on regulatory compliance by permitted farms and their meeting of
environmental performance benchmarks, including analysis of how swine farms in
North Carolina compare to those elsewhere in the United States;

« The substantial economic benefits of the pork industry in North Carolina,
including its benefits to communities of color and low income communities, and
the similar national economic benefits of the pork industry;

« The history of the pork industry in North Carolina, including the many
improvements to industry practices made over the past two decades;

 Information on siting of these farms and the changing demographics of
communities near swine farms in the state;





 Information relating to the nature of the alleged injuries claimed in the Complaint
and the experiences of farmers on the ground;

« Analysis relating to the claimed statistical disparities asserted in the Complaint;
and

« Information and analysis relating to the demographics of communities located
near swine farms nationally.

EPA has repeatedly recognized that permittees and industry representatives have valuable
information that may assist with the investigation and potential informal resolution of Title VI
complaints. Interim Guidance for Addressing Title VI Administrative Complaints Challenging
Permits at 1 (1998) (“EPA believes that robust stakeholder input is an invaluable tool for . . .
informally resolving Title VI complaints when they arise.”); see also EPA, Role of Complainants
and Recipients in the Title VI Complaints and Resolution Process at 5 (May 4, 2015) (noting that
OCR may “gather additional information from relevant sources (e.g., community members,
businesses/industry, and permit holders)”); 65 Fed. Reg. 39,650, 39,693 (June 27, 2000) (“The
permittee may also be asked to provide information to assist in the investigation of the
complaint. . .. During several investigations, permit applicants have sent information to OCR
that they believe is relevant. In those instances, OCR has reviewed the information and placed it
in the investigatory file.”); EPA, No. 01R-95-R9, Investigative Report, at 40 (Aug. 30, 2012)
(noting that the administrative file contained “material provided” “by the facilities” at issue).

EPA has also recognized that permittee and industry interests can be adversely affected
by the disposition of a Title VI complaint, and so recognizes that they are a stakeholder in the
Title VI process. See, e.g., EPA, Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits at 1 (1998) (“Title VI environmental permitting cases may have
implications for a diversity of interests, including those of the recipient, the affected community,
and the permit applicant or permittee.”).

For these reasons, NPPC and NCPC desire to participate in the mediation and any other
proceedings relating to the Complaint. NPPC and NCPC have vital information essential to a
full and fair resolution of this matter. NPPC, NCPC and their respective members also have a
direct stake in the outcome of these proceedings, and serious due process concerns would be
raised if NPPC and NCPC were excluded from these proceedings. NCPC’s and NCPC’s
participation in these proceedings is fully consistent with EPA’s Title VI regulations and
guidance, which “encourage the informal resolution of all complaints with the participation of all
affected stakeholders.” EPA, Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits at 3 (1998) (emphasis added); see also 65 Fed. Reg. at 39,673
(noting that “OCR may seek participation from the complainant, the permittee, or others” in the
informal resolution process).

We understand that the mediation is currently planned to take place in January 2016.
Accordingly, we would appreciate OCR’s confirmation of NPPC’s and NCPC’s intervention as
soon as practicable, so that NPPC and NCPC can adequately prepare for and make arrangements
to attend the mediation, and we intend to reach out directly to the mediator regarding NPPC’s
and NCPC'’s participation. Please do not hesitate to contact us if you have any questions.





cc.

Sincerely,

%m $ g@/&fﬁ '
National Pork Producers Council

By Counsel

Gerald Yamada

- Thomas R. Brugato

Covington & Burling LLP
One CityCenter

850 Tenth Street, NW
Washington, DC 20001-4956
Tele: (202) 662-5515

Email: tbrugato@cov.com

Michael K. Lewis, Mediator
Jeryl Covington, EPA
Sam Hayes, General Counsel, NCDEQ

North Carolina Pork Council

By Counsel

Benne C. Hutson
McGuireWoods LLP
201 North Tryon Street

"Suite 3000

Charlotte, North Carolina 28202-2146

Tele: (704) 343-2060

Email: bhutson@mcguireWoods.com

Eugene E. (“Matt”) Mathews, 111

Christopher E. Trible

McGuireWoods LLP.

Gateway Plaza

800 East Canal Street

Richmond, Virginia 23219-3196

Tele: (804) 775-1000

Email; mmathews@mcguirewoods.com
ctrible@mcguirewoods.com

Marianne Engleman Lado, Esq., counsel for Complainants

" Jocelyn D’ Abrosio, Esq., counsel for Complainants
Michael Formica, Assistant Vice-President, Domestic Policy & Counsel, NPPC

Deborah Johnson, Chief Executive Officer, NCPC
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February 19, 2016

By Email & U.S. Mail

Velveta Golightly-Howell
Director, Office of Civil Rights
EPA

Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-7272
golightly-howell.velveta@epa.gov

Re:  National Pork Producers Council and North Carolina Pork Council Motion
to Intervene in Administrative Complaint 11R-14-R4 Proceedings

Dear Director Golightly-Howell:

We are in receipt of your letter dated January 15, 2016 and appreciate your response
regarding our request to participate in these proceedings. In the event mediation between the
Complainants and NCDEQ does not result in a resolution, the North Carolina Pork Council and
the National Pork Producers Council (“the Councils”) stand ready to serve as a resource for OCR
as it conducts its investigation. We would plan to submit information that would assist in
resolving the allegations in the complaint. Please do not hesitate to contact us if you have any
questions or feel that the Councils could provide useful information at any point.*

In addition, so you are fully aware, we wanted to provide you a brief update relating to
the mediation. As you know, a mediation session took place on January 13 and 14, in Chapel
Hill, North Carolina. As stated in the Councils’ December 18 motion, both Councils intended
and desired to participate in this mediation session, and neither OCR nor the mediator had stated
before the mediation that the Councils could not attend. Unfortunately, counsel for the
Complainants excluded both Councils from the mediation session, despite the NCDEQ’s support
for the Councils’ participation.

The Councils traveled to the location for the mediation session and arrived well before
the scheduled start time. Client representatives for each Council as well as outside counsel were
present and traveled substantial distances to attend, demonstrating the Councils’ good faith
commitment to participating in the mediation.

After several hours of discussion (through the mediator) regarding the Councils’
participation, counsel for Complainants stated that the Councils were not welcome at the
mediation, despite NCDEQ’s statements to the mediator in support of the Councils’

! The Councils continue to believe that they have a right to participate in the mediation and
investigation and reserve all rights in this respect.





participation. The only rationale provided was a vague reference to the “integrity of the
mediation process.” The Complainants did indicate that they might be willing to meet
separately, outside of the mediation context, with the Councils. They then instructed the
Councils to leave the building where mediation was held — the University of North Carolina Law
School Center for Civil Rights (who are co-counsel for Complainants).

It is unfortunate that the Councils were excluded from the mediation by Complainants,
and the Councils remain puzzled as to why Complainants remain opposed to the Councils’ good-
faith participation. The Councils are disappointed that, despite being stakeholders with regards to
the issues raised by the complaint and having significant expertise and relevant facts that could
assist in the resolution of these issues, they have been excluded from good-faith participation in
the mediation.

Nevertheless, the Councils remain ready to participate in the mediation in good faith
should Complainants change their position on the matter. In addition, as noted above, the

Councils would be pleased to serve as a resource for OCR and plan to provide relevant material
to OCR at an appropriate time. Please do not hesitate to contact us if we can be of assistance.

Sincerely,

Thmas Bumt Thenss [rugate
for /g&fmc’ C. Hutser

National Pork Producers Council North Carolina Pork Council

By Counsel By Counsel

Gerald Yamada Benne C. Hutson

Thomas R. Brugato McGuireWoods LLP

Covington & Burling LLP 201 North Tryon Street

One CityCenter Suite 3000

850 Tenth Street, NW Charlotte, North Carolina 28202-2146
Washington, DC 20001-4956 Tele: (704) 343-2060

Tele: (202) 662-5515 Email: bhutson@mcguirewoods.com

Email: tbrugato@cov.com
Eugene E. (*Matt™) Mathews, III
Christopher E. Trible
McGuireWoods LLP
Gateway Plaza
800 East Canal Street
Richmond, Virginia 23219-3196
Tele: (804) 775-1000
Email: mmathews@mcguirewoods.com
ctrible@mcguirewoods.com





CC:

Michael K. Lewis, Mediator

Jeryl Covington, EPA

Sam M. Hayes, General Counsel, NCDEQ

Marianne Engleman Lado, counsel for Complainants

Elizabeth Haddix, counsel for Complainants

Michael Formica, Assistant Vice-President, Domestic Policy & Counsel, NPPC
Deborah Johnson, Chief Executive Officer, NCPC
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DECLARATION OF NAEEMA MUHAMMAD

1. My name is [ IS | 2m of legal age and competent to

give this declaration. All of the information herein is based on my own personal
knowledge unless otherwise indicated.

2. The information I provided in my previous declaration, dated August
29, 2014, is incorporated herein.

3. Thave been the [N, o the

North Carolina Environmental Justice Network (the “EJ Network™) since m

I and currently serve as [N SIEESIR. | have been with the EJ Network

since -when I joined as a community organizer.

Atmosphere of Intimidation in North Carolina

4, As _ for the EJ Network, I have been made aware of the
intimidating atmosphere in which members of the community live and work,
which makes it more difficult to speak up about the problems they face.

5. In parts of Eastern North Carolina such as Duplin County, there aren’t
many jobs and people have family members who work for industrial hog
operations. They are worried that if they speak out, their family members may lose
their jobs.

6. Eastern North Carolina also has a history of racial intimidation and

oppression, from slavery to Jim Crow segregation, to today. The counties where





hog operations are now located historically were places with plantations and the
use of slave labor. This history has an effect on relations and power in the
community today and it remains hard for African Americans to speak out,
particularly in low-income communities.

1. Officials from the North Carolina Department of Environmental
Quality (“DEQ”), formerly the Department of Environment and Natural Resources
(“DENR?”) have attended meetings pulled together by REACH and by the EJ
Network and have heard complaints both about the impacts of industrial hog
operations and, also, this atmosphere of intimidation.

8. To my knowledge, DEQ has failed to take any action to crack down
on acts of intimidation. In fact, DEQ employees in regional offices, where
community members are supposed to call or send complaints about whether the
operations are complying with DEQ’s standards, have called the operations and let
them know that community members have lodged the complaints. It is my
understanding that this happened to Devon Hall: he called DEQ (then DENR) to
make a complaint and the next thing he knew, the operator of the hog facility
called him up about his complaint.

9. Similarly, it is public knowledge that some hog facility owners have
threatened members of the community for speaking out. [INEEEER. for

example, has talked about her experience being threatened by a grower with





violence or litigation if she kept complaining about the hog operation that was
spraying waste on her property and affecting her life and the quality of life of her
family. To my knowledge, DEQ never opened an investigation or even threatened
to withdraw the permit of [[jijiiffneighbor to protectijilill rights. To my
knowledge, DEQ took no action to ensure that its programs and activities were
conducted in a non-discriminatory and non-intimidating way.

10. Individual growers and the pork industry, through its trade
organizations the Pork Councils, have tried to intimidate community members
directly and through actions taken to get confidential information from research
scientists working with community members. I’ve worked with _,
for example, on a study that included work in the community.

11.  In the late 1990s, [ conducted a study in which interviewers
assured participants that their responses to a questionnaire would be kept
confidential. I participated in that study as a recruiter and trainer, and in that
capacity, I informed members of the community that their participation would be
confidential. But in 1999, attorneys for the North Carolina Pork Council requested
documentation of this work including the identities of community members who
were interviewed. It’s my understanding that this recently happened again when

-g received a subpoena to release data underlying his work that includes





confidential information about the personal identities of community members who
participated in his research.

12. In my opinion, the Pork Council is trying to intimidate members of
the community, prevent collaborations between community members and
researchers, and to discourage researchers from engaging in community-based
research to investigate the effects of the industry. I’m concerned that the wa)F
-was treated sends a message to other researchers about what might happen to
them if they enter community-based participatory research.

Intimidation by the Pork Councils and DEQ in the Context of
Mediation, 2016

13.  In the summer of 2015, the EJ Network and other complainants that
filed the civil rights complaint with EPA in September, 2013, agreed voluntarily to
participate in Alternative Dispute Resolution (ADR) with DEQ, in an attempt to
resolve the issues raised in the complaint.

14. It is my understanding that the content of the mediation remains
confidential.

15.  Asaresult of conversations in which I participated with the convener
of the ADR process, Will Hall, and with the mediator who was selected by
complainants and DEQ), it was my understanding that mediation was confidential —

both the content and the very fact of mediation was confidential.





16. I was uncomfortable with the idea that we would keep the fact that we
were in mediation confidential because I have a responsibility for reporting to the
communities that I work with, including the groups that are part of the EJ Network,
our Board, Planning Committee, and membership body. It was my understanding
that we couldn’t tell anyone that we were in mediation unless that person was also
bound by the same confidentiality agreement.

17.  We brought up these concerns to the mediator, who listened and asked
us to keep mediation confidential at least until we had our first negotiation with
DEQ and then we could talk about it.

18. We were asked to sign an agreement to keep information about the
mediation confidential. We asked to change the language because the mediator
was going to come to eastern North Carolina and we had agreed to introduce him
to members of the community. We told the mediator that we would keep the
mediation confidential but didn’t want to break the agreement when we reached
out to people in the community to meet with the mediator. The mediator agreed to
change the language to avoid this problem but it was our understanding that the
mediation was still supposed to be confidential.

19. In December, we found out that the North Carolina Pork Council and
the national Pork Council had filed papers with EPA to intervene in our complaint

and in our mediation. I didn’t tell the Pork Councils about the mediation and to my





knowledge, neither did any of the complainants. It is likely that DEQ staff or
people told by DEQ staff about the mediation gave that information to the Pork
Councils.

20. The complainants filed papers with EPA objecting to the Pork
Councils’ involvement in both the complaint and the mediation.

21. 1did not want representatives of the Pork Councils in mediation. We
filed the complaint against DEQ and the mediation was between the complainants
and DEQ.

22.  Our first face-to-face mediation session was on January 13", 2016.
To my knowledge, the complainants did not invite or otherwise agree to allow
representatives of the Pork Councils to the mediation. To my knowledge, the
complainants did not give representatives of the Pork Councils information about
when or where the mediation sessions would be held.

23.  When I arrived at the offices of the University of North Carolina
School of Law Center for Civil Rights for the first mediation session on January
13" I saw two representatives of the Pork Councils in the parking lot.

24. This didn’t make me feel good, to know that they were there. They
might have been taking pictures of who was representing the complainants or

writing down my license tag number. They could have been writing down all of





our tag numbers. I felt exposed and that other community representatives were
exposed.

25. When we got in the conference room where we were supposed to have
the mediation, we found out that there were five representatives from the Pork
Councils who were insisting that they should be allowed into the mediation.

26.  Even then, the representatives of DEQ were either quiet or arguing
that these representatives of the Pork Councils should be included in the mediation
session. The DEQ representatives were congregating in the hallway with the
representatives of the Pork Councils, which sent the message that the DEQ
representatives were beholden to the industry and that they didn’t even care about
maintaining the appearance that they were unbiased and independent.

27. Ihave no reason to believe that anyone except representatives of DEQ
told the representatives of the Pork Councils where the meeting would be held and

at what time.

28. I believe that the presence of representatives of the Pork Councils was
intended to intimidate the complainants. To my knowledge, neither the
representatives of the Pork Councils nor DEQ gave complainants notice that the
Pork Councils were planning to attend.

29. Complainants had also filed papers with EPA making it clear that

complainants objected to any formal status or participation in the investigation or





mediation for the Pork Councils, so neither the Pork Councils nor DEQ had any
basis for believing that the complainants would allow the Pork Councils to
participate voluntarily.
Conclusion

30. EPA needs to investigate and do something about the atmosphere of
intimidation, which I believe has the effect of preventing researchers from working
with communities to analyze the impacts of swine operations and preventing
community members from asserting their rights and making complaints. The
recent action by the Pork Councils, storming into our mediation uninvited,
demonstrates the close rclationship they have with DEQ, DEQ’s willingness to
expose community members. DEQ’s behavior went beyond not taking action to
stop tactics of intimidation: in this case, DEQ actively pressure complainants to
seat representatives of the Pork Councils at the table even though they had come to
the meeting uninvited and opposed.

31. I declare under penalty of perjury that the foregoing statements are

true and correct to the best of my knowledge, information, and belief.

Executed June 3_6(: 2016
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EAR I HJUS I Il E ALASKA CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES
II' NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL

January 5, 2016

By Email & Mail

Velveta Golightly-Howell

Director, EPA Office of Civil Rights
Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

Email: golightly-howell.velveta@epa.gov

Re:  EPA Complaint No. 11R-14-R4: Opposition to National Pork Producers
Council Request to Intervene

Dear Ms. Golightly-Howell:

We write on behalf of Complainants North Carolina Environmental Justice Network
(“NCEJN”), Rural Empowerment Association for Community Help (“REACH”), and
Waterkeeper Alliance, Inc., in response to the December 18, 2015 “National Pork Producers
Council and North Carolina Pork Council Motion to Intervene in Administrative Complaint 11R-
14-R4 Proceedings.”

We strongly object to the improper and unprecedented attempt by the National Pork
Producers Council and North Carolina Pork Council (collectively, “Pork Councils”) to intrude in
this administrative process and urge you to reject their request in a timely way. The Pork
Councils’ self-styled “motion to intervene” is not proper under any legal authority.

EPA’s regulations implementing Title VI of the Civil Rights Act of 1964, 40 C.F.R. pt. 7,
establish a process whereby complainants may initiate an investigation and EPA’s Office of
Civil Rights (“OCR”) may also conduct compliance reviews. 40 C.F.R. §§ 7.120, 7.115. The
regulations contain provisions for notification of complainants and recipients — but afford no
formal role for third-parties. See id. This process and the roles of complainants and recipients
contemplated by the regulations are consistent with guidance provided by the Title VI Legal
Manual issued by the Department of Justice:

The Coordination Regulations require that Federal agencies establish procedures
for the "prompt processing and disposition" of complaints of discrimination in
federally funded programs. 28 C.F.R. § 42.408(a).... Generally, by regulation, an
agency will allow complainants 180 days to file a complaint, although the agency
may exercise its discretion and accept a complaint filed later in time. See, ¢.g., 28
C.F.R. § 42.107(b).... An investigation customarily will include interviews of the
complainant, the recipient's staff, and other witnesses; a review of the recipient's
pertinent records, and potentially its facility(ies); and consideration of the
evidence gathered and defenses asserted. If the agency finds no violation after an
investigation, it must notify, in writing, the recipient and the complainant, of this
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decision. See, e.g., 28 C.F.R. § 42.107(d)(2). If the agency believes there is
adequate evidence to support a finding of noncompliance, the first course of
action for the agency is to seek voluntary compliance by the recipient. See, e.g.,
28 C.FR. § 42.107(d)(1). If the agency concludes that the matter cannot be
resolved through voluntary negotiations, the agency must make a formal finding
of noncompliance and seek enforcement, either through judicial action or
administrative fund suspension.

U.S. Dep’t of Justice, Title VI Legal Manual (“Title VI Legal Manual”) § X(C), available at
http://www justice.gov/crt/title-vi-legal-manual-0#C (last updated Aug. 6, 2015). While the Title
VI Legal Manual contemplates the possibility that an agency may interview “other witnesses,”
there is no formal status accorded parties other than complainants and recipients.

Indeed, though many aspects of EPA’s case management process have been in flux, EPA
guidance documents do not afford a role for third-party interveners. See EPA, Title VI of the
Civil Rights Act of 1964: Role of Complainants and Recipients in the Title VI Complaints and
Resolution Process (2015), available at
https://assets.documentcloud.org/documents/2178959/final-roles-of-complainants-and-
recipients-issue.pdf; EPA, Interim Case Resolution Manual at 14 (2015) (“Interim Case
Resolution Manual®), available at https://www.documentcloud.org/documents/2630278-epa-
case-resolution-manual.html (describing roles of Complainants and Recipients).

The Pork Councils have other more appropriate means at their disposal to inform an
investigation and influence North Carolina Department of Environmental Quality (“DEQ™)
policy, and their suggestion that “due process” is implicated carries no weight. First, as the DOJ
Legal Manual describes, the investigation into a claim under Title VI “will include interviews of
the complainant, the recipient’s staff, and other witnesses; a review of the recipient’s pertinent
records, and potentially its facility(ies).” Title VI Legal Manual (emphasis added). Should EPA
find that the Pork Councils or their members have relevant information to provide, it is within
EPA’s authority to interview or otherwise collect information from them. Moreover, the Pork
Councils can continue to lobby DEQ throughout this process and in the event that DEQ issues
any proposal to modify its policies and practices. Under state law, DEQ would also be required
to comply with notice requirements should it seek to modify or revoke a general permit.
N.C.G.S. § 143-215.1(b)(4)(c). Of course, the Pork Councils are also welcome to send relevant
information to complainants so that we can take their positions into account.’

It would be ironic, indeed, if EPA were to succumb to industry pressure to carve out a
new role for so-called interveners, particularly given the limited role EPA has historically

' The Pork Councils’ reliance on Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), to prop up its
request for intervention based on due process concerns reflects the weakness of their argument. This 1950 decision
focused on the sufficiency of notice in the context of a judicial settlement of accounts where the final judicial decree
would close off rights that trust beneficiaries would otherwise have. /d. at 655-66. The ways in which this case is
inapposite are too numerous to detail: Mullane, for example, involved a judicial settlement, not ADR. Moreover,
the outcome of the judicial settlement in Mullane was dispositive of interests, whereas the nature and terms of any
agreement arising from ADR are speculative at this point, and should due process rights be implicated, DEQ will
have the opportunity to comply with any applicable notice and comment requirements.
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recognized for complainants in Title VI administrative actions. Perhaps most controversially,
EPA referred to complainants as “tipsters” in a draft white paper entitled “Role of Complainants
and Recipients in the Title VI Complains and Resolution Process,” released on January 25, 2013:

A Title VI complainant is not like a plaintiff in court. Rather, a complainant’s role
is more like that of a tipster, who reports what he or she believes is an act
violating Title VI by an entity receiving federal financial assistance (the recipient)
to the associated agency providing such assistance, in this case EPA. EPA is not
in an adjudicatory role, evaluating evidence produced by opposing sides, but
instead investigates allegations about its recipient, and reaches a conclusion
regarding whether a violation of Title VI has occurred.

EPA, Title VI of the Civil Rights Act of 1964: Role of Complainants and Recipients in the Title
VI Complaints and Resolution Process at 1 (drft. 2013), available at
http://cchealth.org/hazmat/hmc/pdf/2013-0208-Title-VI-of-the-Civil-Rights-act-of-1964.pdf. Of
course, complainants are not just “tipsters” but people who have been subject to exclusion or
discrimination and are asserting their rights or groups representing those individuals. Indeed,
comments submitted to EPA by community-based, regional and national groups in response to
the January 25, 2013 white paper called for more meaningful engagement of complainants in the
investigation and resolution processes: “EPA must meaningfully involve those suffering
discrimination in the investigation of their complaints, including proactively involving them in
the investigation, providing full and free access to documents, and providing the resources to
even the playing field during Alternative Dispute Resolution...” Comments on U.S.
Environmental Protection Agency Draft Policy Papers filed by California Rural Legal Assistance
Foundation et al. at 22 (March 20, 2013), available at
http://www.prrac.org/pdf/Title VI Comments 2013-03-20.pdf. Although EPA’s recently
released Interim Case Resolution Manual no longer refers to complainants as “tipsters,” the role
of complainants proposed by recently released Interim Case Resolution Manual remains
circumscribed:

An OCR complainant is not like a plaintiff in court. Rather, a complainant’s role
is to report what s/he believes is an act violating nondiscrimination statutes by an
entity receiving federal financial assistance to the associated agency. The EPA is
not in an adjudicatory role, evaluating evidence produced by opposing sides, but
instead investigates allegations about its recipient, and reaches a conclusion
regarding whether that recipient is in compliance with its civil rights obligations to
the EPA.

Interim Case Resolution Manual at 14. In this context, where the agency does not even
recognize complainants and recipients as having equivalent status as parties in a judicial action,
it is nonsensical to accord the Pork Council party status, with the rights and obligations of a
(iparty.”

Finally, neither Title VI nor EPA’s implementing regulations provide authority for the
Pork Council to have a role in the ADR process unless complainants and the recipient consent.
Complainants filed their Title VI complaint against the North Carolina Department of





Environment and Natural Resources (now DEQ) on September 3, 2014. That Complaint, 11R-
14-R4, was accepted for investigation by OCR on February 20, 2015. In March 2015,
Complainants and DEQ began the Alternative Dispute Resolution (“ADR”) process with the
assistance of EPA’s Conflict Prevention and Resolution Center. Our good faith participation in
this process represents the culmination of years of effort by NCEJN, REACH and Waterkeeper
to remedy the racially discriminatory of DEQ’s permitting policies and, particularly, DEQ’s
decision to permit more than 2,000 swine facilities in eastern North Carolina without adequate
protections for the health and welfare of already overburdened communities. Complainants
agreed to participate in ADR under the terms established by EPA. Notwithstanding the Pork
Councils’ reliance on the 1998 Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits suggesting that OCR “may” seek participation from “others” in
a resolution process, see National Pork Producers Council and North Carolina Pork Council
Motion to Intervene in Administrative Complaint 11R-14-R4 Proceedings at 3 (filed Dec. 18,
2015), the following description of the ADR process offered by EPA’s Interim Case Resolution
Manual is consistent with the information provided by EPA through the process:

EPA OCR’s Alternative Dispute Resolution (ADR) process involves the formal
mediation of a complaint or complaint allegations between the complainant and
recipient, through the use of a professionally trained mediator.... As appropriate,
the EPA may offer the complainant and the recipient an opportunity to engage in
the ADR process at any stage in the complaint process....

Interim Case Resolution Manual at 20 (emphasis added). The process is voluntary, and absent
mutual agreement by the parties — which has certainly not occurred here — the Pork Councils
have no seat at the table.

Complainants further urge EPA to reject the Pork Councils’ request quickly and to ensure
that it does not result in any delay of the January 13-14 mediation. Throughout last spring and
summer, we worked with DEQ and William Hall to select a mediator, During the first week of
September 2015, DEQ and the Complainants agreed to work with Michael Lewis as mediator,
and since that time have engaged in several preliminary conferences with Mr, Lewis to reach
agreement on the mediation terms and conditions. We rescheduled the mediation from early
December 2015 to accommodate conflicts in DEQ counsel’s schedule, and have been preparing
to proceed with mediation on January 13-14, 2016. Our clients have already waited too long for
vindication of their rights to be free from race discrimination as promised under Title VI. Given
the timetable, we would appreciate your response to this letter this week so we can finalize travel
plans and other arrangements for negotiations. To be clear, complainants do not consent to the
participation of the Pork Councils in the mediation.

One other issue bears mention. Pursuant to our conversations with Mr. Hall and initial
discussions witH IS the fact that Complainants and Respondent were participating
in the ADR process was to remain confidential. Complainants have raised concerns about the
scope of confidentiality and on multiple occasions suggested that confidentiality extend only to
the content of mediation and not the fact that the parties are engaging in ADR. It was our
understanding that this was an issue that would be on the table when we began mediation. It was
not until Friday, December 18" — the same day that we received the letter from the Pork





Councils — that we heard from [ NEEE that we were no longer bound to keep the fact of
mediation confidential.

The Pork Council’s intrusion into our long-awaited ADR negotiations represent a breach
of the confidentiality agreement between counsel, our clients and DEQ or, in the alternative,
miscommunication by EPA to those involved in this process. We are troubled by this breach:
complainants complied with EPA and Michael Lewis’s requests that we maintain secrecy despite
our interests in providing information to community-based stakeholders. The Pork Councils’
knowledge of the ADR process raises serious questions about the ground rules for this process
and whether both sides will play by the rules.

In sum, we strongly oppose the Pork Councils’ ungrounded request to “intervene” in the
administrative complaint and ADR process. Please feel free to reach me or our co-counsel at the
UNC Center for Civil Rights, Elizabeth Haddix, to discuss this matter. We look forward to
hearing back from you in the coming days.

Sincerely,

A

Marianne Engelman Lado

Senior Staff Attorney
Earthjustice

212 845-7393
mengelmanlado@earthjustice.org

Elizabeth Haddix

Senior Staff Attorney

UNC Center for Civil Rights
919 445-0176
emhaddix@unc.edu

ces » NCEJN

, Waterkeeper Alliance, Inc.

Sam Hayes, General Counsel, NC DEQ

Mediator

Jeryl Covington, EPA

Gerald Yamada, Thomas R. Brugato, Covington & Burling LLP
Benne C. Hutson, Eugene E. Matthews, I1I, Christopher E. Trible,
Mcguire Woods LLP

Michael Formica, NPPC
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EAR I Hj US I I l E ALASKA CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES
I" NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL
January 11, 2016

By Email & First-Class Mail
Velveta Golightly-Howell

Director, EPA Office of Civil Rights
Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

Email: golightly-howell.velveta@epa.gov

Re: EPA Complaint No. 11R-14-R4
Dear Ms. Golightly-Howell:

We write on behalf of Complainants North Carolina Environmental Justice Network
(NCEJN), Rural Empowerment Association for Community Help (REACH), and Waterkeeper
Alliance, Inc., in response to a letter submitted by the National Pork Producers Council and
North Carolina Pork Council (the “Pork Councils”) on January 7, 2016 in support of their effort
to “intervene” in proceedings related to Administrative Complaint 11R-14-R4.

The Pork Councils’ attempt to coopt “basic precepts of environmental justice” to justify
their effort to inject themselves into the process for investigating and resolving the civil rights
complaint is riddled with irony. See Pork Councils Letter at 1. The Principles of Environmental
Justice were developed by a growing grassroots movement “to fight the destruction and taking of
our lands and communities” and secure freedom for those who have been oppressed and
colonized. See First National People of Color Environmental Leadership Summit, The Principles
of Environmental Justice (1991), available at http://www.ejnet.org/ej/principles.pdf; see
generally Unequal Protection: Environmental Justice and Communities of Color (Robert D.
Bullard, ed.) (1993). It is beyond a stretch to argue that these precepts require that EPA grant
industry novel “intevenor” status or that industry must be allowed to participate in mediation of a
race discrimination complaint against the state agency charged with protecting the environment
and public health.

Moreover, the Pork Councils’ misplaced reliance on various authorities pertaining to
hearings ignores the current status of this investigation and ADR process. We are not currently
before an Administrative Law Judge or in a judicial proceeding where an evidentiary record is
circumscribed and limited by rules of evidence. Regulations promulgated by various federal
agencies regarding the conduct of hearings are simply inapposite. The Pork Councils are
currently free to submit information to complainants, the recipient and to EPA, but they have no
“party” status in the investigation or in ADR. Their self-styled “motion to intervene” is improper
and unprecedented and should be rejected.

NORTHEAST 48 WALL STREET, 19™ FLOOR NEW YORK, NY 10005
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Finally, it’s worth noting that time and again, members of communities living in
proximity to confined animal feeding operations (CAFOs) have struggled to gain access to
information. The Pork Councils have not stood up for transparency during those efforts.
Recently, for example, the Pork Councils failed to support community opposition to House Bill
405, a bill that penalizes whistle-blower activities on CAFOs, Property Protection Act, H.R. 405,
Gen. Assemb., Sess. 2015 (N.C. 2015) (enacted), or Compact/Balanced Budget, H.R. 366, Sess.
2015 (N.C. 2015), which prohibited disclosure of records related to the investigation of
complaints concerning agricultural operations. N.C.G.S. § 143-215.9D (2014).

Please feel free to reach either of us to discuss this matter.

Sincerely,

7
Marianne Engelman Lado
Earthjustice
Elizabeth Haddix

UNC Center on Civil Rights

, NCEJN
REACH

, Waterkeeper Alliance, Inc.

Sam Hayes, General Counsel, NC DEQ
I -
Jeryl Covington, EPA

Gerald Yamada, Thomas R. Brugato, Covington & Burling LLP
Benne C. Hutson, Eugene E. Matthews, III, Christopher E. Trible, McGuire Woods LLP
Michael Formica, NPPC
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12.  REACH water sampling includes testing for markers that we think
indicate diminished water quality in the watershed. Specifically, we have tested -
streams in the watershed for E. Coli., MRSA, fecal coliform and enterococcus. We
informally submitted this data to the North Carolina Department of Environment
and Natural Resources (DENR) to have one watershed in particular, Maple Branch,
added to the 303(d) list. As of today, that water body has not been added to the
state’s list of impaired water bodies, and REACH plans to continue to advocate for
its inclusion.

13. Through REACH, I have traveled extensively in neighboring
communities and across the country, to New York, New Orleans, Denver,
Washington, D.C., Los Angeles, Atlanta, and to meetings of the National
Environmental Justice Advisory Council (“NEJAC”) with other membefs of the
community to voice our concerns regarding the negative impact of industrial hog
farms in eastern North Carolina.

Personal Experience with Hog Facilities

14. Nearly everywhere I am, whether at home, or at the REACH office,
the hog farms are around me.
15. The closest Concentrated Animal Feeding Operations (CAFO) to my

home and my office are less than a mile away.











cookouts. Now, even with family reunions, we have to find a place indoors
because of the flies and the stench. We also have visitors who can’t tolerate the
smell.

21. Thave been on county water for about 15 years. [ was on well water
before that. I switched over to the county water when they were installing the lines
because they local government offered a discounted rate on the meter. Ipaid the
application fee and although I wasn’t planning on using it, I knew it was there.
One day my well—water pump wasn’t working properly. It was easier to cut my
line to the pump and get hooked up to the county water than to fix it. Even though I
have a choice, I would not go back to using well water in Duplin County. There
are so many CAFOs close by and so many lagoons in Duplin County, that I don’t
think it is a good idea to drink the water from the well. I believe that the lagoons
leak into the aquifer. If the well is shallow — which I believe it is because when 1
drilled the well, I found that I could get water at 38 feet — I think that the ho g
waste pollutionvleakages would enter the aquifer and pollute my well.

22. The outreach I’ve done and the research I’ve read has made me more
concerned about the negative health impacts that CAFOs bring to my community

23. It’s my understanding that there are over 500 active hog farms in
Duplin County. Out of these, very few are owned by Black people. There is

nowhere in this part of the county that people can get away from the stench of a
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CAFO. The bad smells also come from trucks that haul the hogs around.
Sometimes there are trucks filled with dead hogs that pass by and the trucks smell
even worse than the swine lagoons.

24. I strongly believe that anything that smells this bad cannot be healthgl.
If I drive fo church, to a school, or to the store, the Qdor gets in my car. I don’t
have to be a lawyer to know that something is wrong with this picture. I have
children and grandchildren, and I want for them to have a better life. I thinkit’s a
God-given right to have clean air and clean water. No one should be able to profit
at the expense of their neighbor’s health and well-being, which I believe is
happening due to the poor regulation of industriai hog farms in eastern Noﬁh
Carolina.

25. It is my understanding that there are bacterial and other viral problems
associated with CAFOs that my neighbors and [ may be exposed to. There are also
health issues from the super viruses that are created which need to be addressed.

26. Being raised in an agricultural county, and having seen other
agricultural facilities operate, I know that there are drain tiles underneath the
ground of the fields which, when combined with hog waste, also concern me. On
- any new ground that’s been cleared, before they plant, drain tiles are installed to
have excess water run downhill. This prevents the crops from drowning. If the

farmer sprays hog waste on a field and there are subsurface drain tiles, the water






seeps through the ground to the drain tiles and into ditches. This water then runs
into a bigger ditch and keeps running until it reaches a nearby creek or stream.

27. 1think the hog industry is very influential in the local and state
government. The permits are issued without enough questions and clarity from
DENR. I don’t think DENR analyzes the permits well enough. To be specific,
hog lagoons should not be in a flood plain. In addition, using clay alone as a lining
for the lagoons definitely allows leaching, as they do currently.

28.  The smell and pollution from CAFOs are problems that DENR should
better address.

29.  Within the last year I have seen overrun dead hog boxes that attract
buzzards.

30. Ibelieve that the way that the state allows the hog facilities to operate
is a civil rights issue because, as stated previously, of the over 500 farms that I
know of, only two or three are owned by Blacks, but the location of the hog farms
are all near Black communities. These hog farms are not near gated communities
and golf courses. It is an injustice to people of color. I believe that communities
of color have been targeted because the power structure assumes that communities
of color won’t pull together to address this issue. Because it is our land, I believe

that the current laws are intentionally lax to support the industry.











Address:  EEIIESIEEEE. NC 28398

Addressee: [ DISIEES

Map radius: Approximately 2 miles

Source: Google Maps
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fee was between $50 and $100 for that service. I still question if there could
possibly be breaks in the line where hog farm runoff could enter the pipes.
Because of this, I am still afraid to drink my water.

My Efforts to Change Hog Farm Practices in North Carolina

15. I have participated in legislative activities and vigils in Raleigh, North
Carolina with the Rural Empowerment Association for Community Help
(REACH) organization. This was in 2007.

16. I also attend meetings at REACH about the hog farms. I have
attended meetings about the issue at my church as well. I have talked to others in
my community about the issues caused by the hog facilities.

17.  If there was one thing I could do to fix the problems created by hog
farms, including the smells, the flies, and the water quality damage , it would be to
bring back family farms. I don’t want to put large farmers out of business—I just
want them to be good neighbors.

18. Hog farming has a greater negative impact on Black families. From
what I have seen and heard from talking to others who live in eastern North
Carolina, and from my own personal experience, the hog facilities are always set
up around Black families and Black communities.

I declare under penalty of perjury that the foregoing statements are true and

correct to the best of my knowledge, information, and belief.
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16. Because the farmer did not do anything to stop the waste from
blowing onto my family’s property, I called the Sherriff’s Department, who
informed me that they could not get involved in the matter. They told me that the
Health Department in Kenansville would handle my complaint. When I spoke
with someone at the Health Department, [ was informed that I would have to call
the Department of Environment and Natural Resources (“DENR”) in Wilmington,
because they dealt with problems like mine. In total, I called or wrote letters, or
both, to the Governor, the State and Local Health Department Directors, the
Attorney General of the State of North Carolina, the United States Justice
Department, DENR, the local Sherriff, the County Commissioners, the United
States Environmental Protection Agency, and United States Representative Mike
Mclntyre’s office.

17. 1 made so many complaints that the county lawyer, who also was
working with the hog industry in Duplin County, wrote me a letter saying that if I
continued to make what he called groundless complaints, particularly to DENR,
that I could be made to serve time in jail or would have to pay the hog farmer the
money he was losing because of my complaints.

18.  The hog farmer and his son also threatened me and my family and
tried to get us to stop making complaints. One time in the late 1990s, or early

2000s, the hog farmer came over waving a stick, warning me not to make what he






























the animals are dying because of the pollution from the hog facility, but I do know
that the environment has changed.

My Efforts to Change Hog Farming Practices in North Carolina

31.  Given all of the problems my family and I have experienced living
next to a hog facility, I have long worked with others, including the North Carolina
Environmental Justice Network (“NCEJN") and the Association for a Responsible
Swine Industry (“ARSI”), to change the way hog farms are allowed to operate. |
started working with NCEJN around 2000 or 2001. I have worked with ARSI
since the late 1990s, around the time when North Carolina enacted the moratorium
against constructing or expanding hog farms of a certain size.

32. With NCEJN and ARSI, I have lobbied the Capitol and asked our
legislators to control the toxic pollution fromr the hog farms. On one trip in June
2007, we camped out on the lawn in front of the Capitol and kept vigil. We
brought along a mock hog facility, complete with a mini lagoon holding actual
swine waste and a sprayfield. The elected officials began avoiding us oﬁ the lawn,
noting the terrible smell. One security officer even threatened to have us removed
for bringing the swine waste, which he claimed was “toxic material.” He even told
us that if we spilled any of the waste, we would be fined $1’,OOO. I want everyone
to recognize that hog farms are spewing toxic material on me and my family and

others who live next to hog farms.
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NOTE: Hog Facility extent drawn from tax parcel information found on Duplin County Tax Administration’s website and may
not be 100% accurate
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prevent local and county governments from
zoning agriculture, and research support was
provided by state universities closely allied
with agribusiness concerns (10).

As citizens of Halifax County began to
learn about industrialized hog production,
many became deeply concerned about local
impacts of such “economic development.”
They worried about air pollution and nox-
ious odors. They feared that groundwater
could be contaminated in an area with sandy
soils and high water tables where most resi-
dents depend on private wells for drinking
water. They learned of the potential for sur-
face water pollution from spray field runoff
and lagoon failures. They were concerned
about loss of independent family farmers
and the land that they had farmed, and they
were concerned about the vitality of their
churches, schools, and communities. They
felt they had been targeted for this kind of
“economic development” because their pri-
marily African-American, low-income com-
munities lacked political power ().

The Concerned Citizens of Tillery
(CCT), a grassroots organization in south-
east Halifax County, worked with county
officials to develop an intensive livestock

ordinance that would impose stricter
environmental controls than state regulations.
In that effort, and in the course of providing
assistance to other communities in the path of
corporate pork production, CCT sought sup-
port from environmentalists, social activists,
and researchers who could help document
economic, social, environmental, and public
health issues affecting communities living
with swine CAFOs (11). Although university
scientists had conducted many studies related
to agricultural technologies, veterinary health,
and health of agricultural workers, relatively
little research had addressed environmental,
social, and health concerns of communities

affected by industrial hog production.

Environmental Injustice in
North Carolina’s Hog Industry
The siting of a landfill for polychlorinated
biphenyls (PCBs) not far from Tillery in pre-
dominantly African-American Warren
County, North Carolina, in 1982 is often
cited as an event that introduced the term
“environmental racism” to a national audience
(12). Ten years later, CCT and other commu-
nity-based organizations in eastern North

Carolina were beginning to see industrial hog

production as an environmental justice and
public health issue. During 1982-1997, lead-
ing hog-producing areas experienced greater
loss of family farms than did other areas of
North Carolina (73). This raises concerns for
rural communities because family farms keep
money in local economies and help maintain
local businesses and services. Biologic and
chemical contaminants from swine CAFOs,
including bacteria, viruses, nitrates, hydrogen
sulfide, and endotoxins, threaten community
health when they contaminate air, aquifers
used for drinking water, and streams and
rivers used for subsistence fishing and recre-
ation (/4). Ironically, any health effects occur-
ring from these exposures would be difficult
to detect by examining medical records
because the communities affected most have
litcle access to medical care. Residents also dis-
trust local health departments and other med-
ical care institutions because of a history of
segregation, exclusion, and prejudice (15,16).

A Community-Driven Research
Partnership

Noxious odors—so severe that residents
who can afford it sometimes leave their
homes to spend especially bad nights in

Figure 1. Confined animal feeding operations in eastern North Carolina showing fecal waste pits in the foreground, confinement structures (left and right middle),

spray fields, and neighboring homes.
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motels—prevent neighbors of CAFOs from
enjoying their homes and the outdoors.
Odorant chemicals can penetrate clothing,
curtains, and upholstery, affecting people long
after plumes of emissions pass and subjecting
them to possible ostracism at school or in pub-
lic. One study suggested that hog odors can
affect the mental health of nearby residents
(17); another suggested that neighbors experi-
ence respiratory effects similar to those seen
among workers in the confinement buildings
(18). Mothers in eastern North Carolina
report that their asthmatic children experience
episodes of wheezing in the presence of strong
plumes from nearby hog operations.

I met numerous residents of low-income,
African-American communities who told me
that industrial hog operations were increas-
ingly being located in their communities. In
one area residents had marked locations of
churches, schools, and hog operations on a
large map to demonstrate the proximity of
African-American communities to swine
CAFOs. However, when residents spoke to
journalists and government officials about dis-
criminatory patterns in the siting of these facil-
ities, they were frustrated by responses that
community observations were anecdotal and
did not prove any consistent pattern. African-
American and white neighbors of swine
CAEFOs, frustrated by lack of action from local
governments, kept diaries to document odors
and health problems, took photographs of
waste spills and rotting hog carcasses, and
wrote to state and federal officials.

In late 1996, a partnership formed by
CCT with the Halifax County Health
Department and the University of North
Carolina (UNC) School of Public Health
received funding from the National Institute
of Environmental Health Sciences’ (NIEHS)
Environmental Justice: Partnerships for
Communication program (71). Along with
environmental justice education and out-
reach to communities and medical providers,
we were funded to conduct research that,
using official records, could quantify system-
atically the extent to which hog CAFOs and
their potential impacts on health and quality
of life disproportionately affected communi-
ties of low income and people of color (pri-
marily African Americans) in the state. Our
aims were to evaluate data for local commu-
nities, to consider possible alternative expla-
nations for observed patterns, and to consider
data on household water source (well or
municipal), because groundwater contamina-
tion is an important public health concern.

Although data analyses were conducted at
the university, the study questions originated
in the exposed communities. Community
members participated in evaluating data
quality through their knowledge of local
CAFOs. In consultation with our community

partners, we made decisions about how to
define the study population and data sources,
how to choose and define variables for the
analysis, and how to interpret results. We
augmented our statistical analyses with maps
and charts. And we found that hog CAFOs
were far more common in poor communities
and communities of people of color, that this
concentration was more extreme for integra-
tor-owned or contracted CAFOs than for
independent operations, and that the pattern
was explained only partly by differences in
population density. Furthermore, we found
that hog operations were concentrated in
areas where most people depend on house-

hold wells for drinking water (19).

Reactions to the Environmental
Justice Study

We were invited to present our findings at an
environmental justice session sponsored by
the NIEHS during the annual meeting of the
Society of Toxicology in March 1999. The
North Carolina General Assembly recently
had passed a moratorium on construction of
new hog CAFOs (except those using “new
technologies”), the governor’s office was
developing a plan to address environmental
problems from the lagoon and spray field sys-
tem, and industrial hog producers were in the
news because of waste spills and impacts of
nutrient loading on fish, shellfish, and a
recently discovered toxic dinoflagellate,
Phiesteria piscicida. The CCT had worked in
partnership with numerous grassroots groups
and traditional environmental organizations
to educate the public about effects of indus-
trial hog production and to provide organiza-
tional support to local affected communities.
To support these efforts and contribute to
the ongoing policy debate, we decided to
release information about our findings to the
press in conjunction with my presentation at
the national meeting. The release was coordi-
nated with the UNC News Service, which
routinely prepares stories about topical
research when it is publicly presented or pub-
lished. Several major state newspapers ran
stories on our findings.

I immediately received calls from repre-
sentatives of industry groups who wanted to
explain to me how the pork business is run.
In their view, it was just good business to
select the cheapest land for hog CAFOs—
and that just happened to be areas that were
rural, poor, and disproportionately African
American. I soon learned that one of the
industry representatives who called me was a
member of the UNC Board of Governors.
In early April I received an invitation to
appear before the House Agriculture
Committee of the North Carolina General
Assembly. I was pleased by their interest and
excited about the opportunity to address a
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group of policy makers interested in our find-
ings. However, when I told CCT Executive
Director Gary Grant about the invitation, he
explained that the committee included a
number of hog producers, was friendly to
agribusiness concerns, and was probably not
very pleased with our research. I asked Gary
to appear with me before the committee.
The UNC-Chapel Hill Associate Vice
Chancellor for Government Relations set up
a meeting to discuss my impending appear-
ance at the General Assembly with the
Associate Dean of the School of Public
Health. The administrators stated that they
did not want to tell me how to present our
research, but they were clearly concerned
that [ make a good impression at the legisla-
ture, which, after all, votes on UNC appro-
priations. Meanwhile, in Tillery, at the
weekly meeting of the Open Minded
Seniors, one of CCT’s most active member
organizations, Gary Grant announced that I
had been called to the General Assembly to
present our findings on environmental jus-
tice, and that I was not likely to be warmly
received. Many members of the group were
interested in attending the session to support
Gary and me as we presented our research.
About 30 CCT members traveled to Raleigh
to attend the meeting of the House
Agriculture Committee on 27 April 1999.
The Associate Vice Chancellor accompa-
nied me to the hearing. The Open Minded
Seniors had filled most of the public seating
when we entered the hearing room; a couple
of dozen lobbyists, staffers, environmental-
ists, activists, and other spectators stood at
the back of the room. After staff members
finished setting up the slide projector and
providing water for the committee members,
the CCT members were the only African
Americans remaining in the room. Some
committee members had a few technical
questions about my presentation, such as
why we didn’t use more recent income data,
and made other remarks about the business
logic of locating hog CAFOs in poor areas.
Committee members also wanted to know
whether state funds had been used for our
research. Next, Gary Grant spoke about the
policy implications of our work and the
urgent need for the North Carolina General
Assembly to help citizens of eastern North
Carolina living with air and water pollution
from hog CAFOs. At one point the Open
Minded Seniors began to applaud, which
prompted the committee chair to use his
gavel to quiet the room with the statement
that applause was not permitted. Despite this
admonition, the Open Minded Seniors had
made their support for us clear to all present.
At the end of the hearing, I spoke cor-
dially with the committee chair and a number
of spectators, including one industry lobbyist.
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Then I was approached by another industry
lobbyist who introduced himself by handing
me his business card. He refused my offer to
shake his hand, demanded a copy of our full
report, and said that if I did not send him
one immediately I would be facing a lawsuit.
I was startled by his hostility but shrugged it
off as an overreaction.

The Rural Health Survey

In addition to the environmental justice
study, we were also involved in more tradi-
tional health effects research. In the fall of
1998, with support from the North Carolina
State Health Department, we initiated a sur-
vey of rural residents in eastern North
Carolina. Reports of odor problems and res-
piratory effects had been coming in from
hog CAFO neighbors across eastern North
Carolina, and the State Health Department
was interested in obtaining more informa-
tion. To our knowledge, only one small
study, from Iowa, had been published on
respiratory health effects among swine
CAFO neighbors (18). In consultation with
our community partners and staff from the
State Health Department, we designed a sur-
vey to compare health and quality of life of
residents of three communities, one in the
neighborhood of a hog CAFO, one in the
neighborhood of a dairy operation that used
a liquid waste management system, and a
third with no intensive livestock production.

Design and Conduct of the Health
Survey

Designing the study presented a number of
challenges. Our environmental justice analy-
ses were, by then, confirming the observa-
tions of community members that hog
CAFOs are disproportionately located in
low-income and African-American commu-
nities. We would need to ask for the partici-
pation of people whose past experiences led
them to distrust health departments, medical
providers, universities, or researchers. The
relationships with community-based organi-
zations that we had established in our envi-
ronmental justice project would be essential
for collecting reliable data and establishing a
high response rate in defined populations in
the three areas. At the same time, we knew
that to avoid potential biases that could be
introduced by community participation in
areas divided between those with negative
feelings about the hog industry and those
whose livelihood depends on the industry,
we would need to insulate the data collection
process from peer pressure or leading ques-
tioning. Quantification of individuals’
exposures to hog CAFO emissions, a key
component in establishing dose—response
relationships, would be extremely expensive;
furthermore, even if we could afford to make
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environmental measurements, it was not
clear which of the many hazardous agents
present in odorous plumes are most relevant
to health effects. Clinical confirmation of
symptoms would also be desirable; however,
severe responses to air pollution episodes are
too uncommon to evaluate statistically in
small populations, and poor access to medical
care could lead to underestimation of prob-
lems. We debated carefully whether it would
be ethical to conduct a study if we could not
measure exposures and outcomes sufficiently
well to detect a health effect if one existed,
recognizing that our design would be con-
strained by funding that could be provided
by the State Health Department. Our deci-
sion to proceed was influenced by evidence
from previous studies and by community
members and state officials who felt an
urgent need for respiratory health data from
North Carolina.

We developed a structured symptom
questionnaire based on previous studies and
input from eastern North Carolina residents
who helped us use culturally appropriate lan-
guage. We used the same questions in each
of the three communities, and included no
questions about odor, hogs, or livestock
because one community had no livestock.
We chose three communities with similar
demographic characteristics according to
census data. In each community, we con-
ducted a household census, noting each
occupied dwelling on a map and assigning a
code to the residence (20).

We collaborated with a community-
based organization in each area. Community
members helped us locate roads and houses,
and they served as community consultants
during the data collection. Trained interview-
ers from UNC visited households in each
area, accompanied by a community consul-
tant who made the initial introduction of the
researcher. Interviews were conducted with-
out the presence of the community consul-
tant unless the participant requested that the
consultant remain. The interviewer read
aloud, and provided the study participant
with a copy of, an “Agreement to Participate”
that explained that the study was about envi-
ronmental exposures and health of rural resi-
dents. Participants were assured that their
responses would be kept confidential and
that their name would not be written on the
questionnaire, although a link would be
maintained between their address and
responses. UNC’s IRB gave us permission to
obtain oral consent because we used no inter-
ventions or sensitive questions, and because a
signed consent form would have been the
only record of a person’s name.

In the two livestock communities, inter-
viewing teams visited households nearest the

CAFOs first and then visited households in

order, moving away from the CAFO, until
they reached our target sample size of 50, with
one adult in each household interviewed. Data
collection took place in January and February
1999. We completed 155 interviews, with a
refusal rate of 14%. Respondents were 92%
African American and 65% female, and 27%
were 65 years old or older (20).

In mid-April 1999, before submitting
our report to the State Health Department,
we invited members of the three community-
based organizations to a meeting to discuss
our initial findings. We obtained input from
community members and responded to ques-
tions and concerns about excesses of respira-
tory and digestive symptoms that had been
reported by hog CAFO neighbors compared
with residents of the other communities.
Community members decided at this meet-
ing that they did not want the names of their
communities to be included in our report.
We therefore removed from our report any
data on numbers of households, population
size, race, and income characteristics of the
census block groups in the study. These char-
acteristics had been used to match communi-
ties in the study, but the figures could have
been used by others to deduce the identities
of the communities. We also removed from
the report any exact information about the
size of the hog and cattle CAFOs, which had
been derived from Department of Water
Quality permit data, and replaced the num-
bers with approximate figures.

At the end of April, we submitted a draft
report to the State Health Department. Our
analyses showed that the frequency of miscel-
laneous symptoms such as muscle aches and
vision and hearing problems was similar in the
three communities. In contrast, residents near
the hog CAFO reported increased numbers of
headaches, runny noses, sore throats, excessive
coughing, diarrhea, and burning eyes. They
also reported many more occasions when they
could not open windows or go outside even in
nice weather. The report was reviewed by
State Health Department staff, the chief statis-
tician for the State Center for Health
Statistics, the chair of the UNC Department
of Epidemiology, and others. Our final report

incorporated their comments.

The Pork Industry Response

The State Health Department issued a press
statement releasing our report to the public
on 7 May 1999. Later that day, attorneys for
the North Carolina Pork Council wrote to
my coauthor, Susanne Wolf, and me
requesting that we

make available for copying by this office any and

all documentation in your possession (or that

you are aware of in the possession of other State

agencies or State personnel) that contain, repre-
sent, record, document, discuss, or otherwise
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from another UNC-system institution, who
told me, “I have been conducting research
on neighbors of hog operations, but I'm
afraid that if I have to deal with legal prob-
lems like yours, I'll never get tenure. So I've
decided to drop my research for now.”

The Sustainable Hog Farming
Summit

In the fall of 2000, I accepted an invitation
to speak about our environmental justice
and public health research at a conference
being organized by a coalition of indepen-
dent farmers, environmentalists, and grass-
roots organizations billed as the “Sustainable
Hog Farming Summit.” The conference was
scheduled for January 2001 in New Bern,
North Carolina. On 8 December, I was
copied, along with the Dean of the School of
Public Health and the UNC Chancellor, on
e-mail correspondence from the UNC
Associate Vice Chancellor for Government
Relations. Staff in the UNC system presi-
dent’s office had written to the Associate
Vice Chancellor:

We have received several questions and com-
plaints from legislators and others—received
through different offices in the University—
about the Sustainable Hog Farming Summit
announced for Thursday, January 11, 2001 at
New Bern.... Five faculty members at three dif-
ferent UNC institutions show on the Summit
agenda as program participants (moderators or
panelists). I've been asked whether those faculty
members are representing themselves or the uni-
versities where they are employed, are attending
on university time or their own, and whether
they are paying their own expenses or is someone
else (presumably meaning the university or the
conference sponsors).

During 15 years on the UNC faculty 1
had presented research at scores of meetings
but had never before been asked to account
for myself in this way. The associate vice
chancellor described a senior member of the
North Carolina Senate who “had concerns
about Carolina’s [UNC’s] ‘involvement’
with the program.” She also described a con-
versation with two Pork Council lobbyists
“whom I consider to be friends” and
reported that “they are fully cognizant of the
fact that we cannot and will not censure our
faculty.” I responded to the administrators
by explaining that I was appearing as a uni-
versity employee to present my research, and
that I would be funded by our environmen-
tal justice research and education grant.

Social and Ethical
Responsibilities of
Researchers

Environmental health research can influence
conflicts between communities of low
income or people of color and the institu-
tions that derive benefits (profits, federal and
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state funding or services, avoidance of
wastes) from the activities and policies that
burden these communities. Researchers,
most of whom work in relatively privileged
institutions, are placed in situations of con-
flicting loyalties if they conduct research in
collaboration with, or on behalf of, commu-
nities burdened by environmental injustices.
These conflicts can threaten the self-interest
of researchers and may raise social and ethi-
cal issues that do not typically arise in
research projects that respond to the agendas
of institutions.

Principles of Research Design

Before addressing some of these conflicts as
they apply to our case, it is important to be
clear that researchers performing commu-
nity-driven environmental health research
should not encounter conflicts over the logic
used to design research. Our scientific cul-
ture values expert opinion and standardized,
replicable techniques over lay opinion and
observation. Because observations of com-
munity members do not “count” in the sci-
entific literature used by policy makers and
courts, researchers can maximize their service
to communities by devising standardized
procedures, including data collection and
measurement techniques, that comport with
professional standards, even as we may need
to change those standards to improve sci-
ence. First among our considerations should
be to conduct studies that have the sensitiv-
ity to detect an effect if one exists. The abil-
ity to detect no effect when one does not
exist is also important, although in the case
of community-driven environmental
health, researchers must carefully distin-
guish “no effect” for a specific biologic end
point from “no effect” in an ecologic con-
text that encompasses social, psychologic,
and economic impacts.

The challenge for researchers is to work
with community members to frame ques-
tions, and design procedures to produce
answers, that respect community concerns
by investigating them with the best technical
approaches possible, including newly devised
methods to enhance community input and
analyze data. Results of these investigations
will be useful to communities burdened by
environmental problems because such
research can address topics that could not be
investigated without the technical resources
of institutions, and because the findings can
be used in situations where community
observations are not valued. Rather than fac-
ing a conflict between standard procedures
and alternatives that are acceptable to the
community but viewed as “unscientific” by
scientists, both researchers and community
members benefit from negotiating the use of
rigorous methods.

Responding to Government,
Industry, and the Media

In responding to concerns and inquiries
from the state legislature, university adminis-
tration, and federal granting agency, I might
have distanced myself from the communities
living with hog CAFOs and their allies.
Instead, I kept them informed. This strategy
had two effects. First, I maintained the trust
of the communities who had been instru-
mental in identifying research questions,
conducting fieldwork, and educating the
public about our findings. This trust would
continue to be essential if we were to address
additional research questions. Second, the
communities responded by appearing at the
legislative hearing, giving advice on accept-
able means of responding to the public
records request, helping to identify external
legal support, and providing strong encour-
agement and support. If I had backed away
from the community under institutional
pressure, not only would I have compro-
mised relationships essential to conducting
high-quality research, our research partner-
ship would have lost support of an outside
constituency at the very time when it was
most needed.

Some academics are reluctant to interact
with the media. They feel that their findings
are misrepresented and misunderstood and
that interviews take considerable time and
have little potential to influence scientific
publications or grant funding, the criteria
that matter most for career advancement.
However, community-driven researchers
have responsibilities regarding publication
of scientific findings, making those findings
public in appropriate ways, and participat-
ing in processes involving the media and
policy makers (24,25). Environmental
health findings can help exposed commu-
nity members protect themselves, can moti-
vate participation in democratic processes,
and can influence public opinion and policy
makers. Researchers have an obligation to
be involved in targeted efforts to inform
affected communities about research results
as well as to participate in activities that
have a wider audience (24). These activities
must be conducted in partnership with
affected communities.

Researchers have a responsibility to
report findings of studies even when they can
be expected to produce negative reactions
from industry, government, or universities.
Publications are a key goal of researchers
seeking to compete for positions and grant
funding in an entrepreneurial environment.
However, when research sheds light on insti-
tutional discrimination, environmental cont-
amination, or health effects that could create
legal problems for institutions that provide
jobs and funding to researchers, researchers
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may be motivated to withhold or delay pub-
lication, or to provide benign interpretations
even when there is evidence of harm. Such
actions fail to meet responsibilities to
research participants, exposed communities
in the study area and elsewhere, policy mak-
ers, and researchers working on the same or
related problems.

Respecting Interests of Individuals
and Communities

Our experiences with the public records act
request have similarities with cases of other
researchers whose records have been subpoe-
naed in law suits involving large corporations
(26-30). Tobacco, oil, and pharmaceutical
industries have sought and obtained research
records that university investigators had
assumed would be protected by confidentiality
requirements. Furthermore, it cannot be pre-
sumed that university administrators will take
a strong advocacy role in protecting research
records or faculty members (26,27). Our com-
promise, revealing responses but not locations
of the respondents, was based on the assump-
tion that both pieces of information would be
required for deductive disclosure of the iden-
tity of participants through age, sex, race,
occupation, and household characteristics.
This compromise was accepted by the univer-
sity attorney despite the concern that the uni-
versity might have to go to court to protect the
identity of communities. However, given the
complexities of deductive disclosure from a
statistical as well as an ethical standpoint, it is
inappropriate for a researcher and an attorney,
especially under threat of litigation, to make
the final decision about release of data.
Researchers and institutions faced with similar
decisions should consult a panel, possibly an
IRB or a commiittee of an IRB, that includes a
statistician, community members, and others
experienced in protection of human subjects.
A more fundamental problem is that
IRBs are concerned only with protecting
individual research participants. In our
research, we were also concerned with pro-
tecting the communities where the research
was conducted. The presence of industrial
hog operations has split communities
between those who depend on the industry
for income and those whose quality of life
and health have been adversely affected (31).
In some areas, community members have
been fearful of participating in research
because of the influence of the hog industry
in local affairs. One resident told us, “If you
want to do a survey in this community,
you'd better finish on the first day, because
you won’t be able to come back.” We were
also advised not to call the sheriff's depart-
ment if we had trouble on the road. Several
community members who have publicly
opposed the industry told me that they have

been followed and threatened, and that they
carry weapons for their own protection.

In 1998, attorneys for a hog grower
wrote to Elsie Herring, a North Carolina
woman who had requested help from local
and state public health officials regarding
spraying of hog waste that drifted onto her
and her mother’s homes and cars (32). The
attorneys threatened to sue Herring and
impose a restraining order if she persisted
in her requests for assistance. “If you violate
any such restraining order,” the letter
stated, “we will ask the court to put you in
prison for contempt.” At the Sustainable
Hog Farming Summit, Herring reported
that the grower blocked passage of her car
on the road to her mother’s house, and that
he entered her mother’s home without invi-
tation, shouted at her mother, and shook
her as she sat in her chair. Herring’s mother
was in her 90s.

On 11 September 1995, Dana Webber
reported in the Wilmington Star (33) that
two residents of Duplin County, North
Carolina, who had publicly opposed indus-
trial hog production became concerned for
their jobs after their supervisors were con-
tacted by representatives of Murphy Farms,
then the largest hog producer in the world.
Although both left their jobs, “not solely
because of Murphy’s intimidation tactics,”
one of the workers said, “It’s a mind game.
This pork industry has got people scared
thinking that they’re so big and strong and
that we can’t do without them.” According to
Webber, “Duplin County officials contend
that people in the county have complained to
them about the kind of intimidation tactics
[the workers] describe.”

In this adversarial climate, the very choice
of research topics almost invariably involves
taking sides, whether it is research on envi-
ronmental health or waste management tech-
nology. Human subjects are not the only
ones at risk in public health research; com-
munity organizations that cooperate with
researchers, community consultants who
facilitate contacts between researchers and
human subjects, family members, and others
may reasonably fear intimidation and threat.
Furthermore, communities that host facili-
ties widely known for repellent odors may
fear stigmatization if their identities are
known. Researchers working on environ-
mental health issues in the area of environ-
mental injustice need to consider not only
their obligation to individual human sub-
jects but also their social responsibilities to
entire communities (5,34).

Conclusions

Most researchers are accustomed to full-time
employment with health insurance, pension
benefits, and wages that afford housing in
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neighborhoods with access to clean water,
sewerage, adequate schools, and medical facil-
ities and that are free from major sources of
environmental contamination. For us, antag-
onism from an industry that is threatened by
environmental health research, or the ques-
tion of support from our own institutions,
can be very disturbing. However, these prob-
lems pale in comparison with the situations of
people who live every day in a contaminated
environment, unable to enjoy their homes
and neighborhoods, unable to sell their prop-
erty (if they are owners), fearful for their own
health and the health of their family mem-
bers. Although I have focused on the perspec-
tives of an epidemiologist working on
community-driven research, it is important to
emphasize that researchers may choose to
walk away from pollution and conflict; most
community members who live with discrimi-
nation, pollution, and conflict have no choice
but to accept or to fight injustice.
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August 2, 2016
Return Receipt Requested In Replv Refer To:
Certified Mail #: 7015 1520 0002 0019 2939 EPA File No. 11R-14-R4

Donald R. van der Vaart

Secretary

North Carolina Department of Environmental Quality
1611 Mail Service Center

Raleigh, NC 27699-1611

Dear Mr. van der Vaart:

This letter is to notify you that the Environmental Protection Agency (EPA), Office of Civil
Rights (OCR) is accepting for investigation a claim that the North Carolina Department of
Environmental Quality (NCDEQ) retaliated, intimidated or harassed individuals or groups,
including the Complainants (the North Carolina Environmental Justice Network, Rural
Empowerment Association for Community Help, and Waterkeeper Alliance, Inc.), through its
conduct, including its actions and inactions associated with the North Carolina Pork Council and
National Pork Producers Council (“Pork Councils™) and the January 2016 mediation session.
The investigation of this claim will be conducted under EPA File No. 11R-14-R4. The case
number that had been assigned to this new complaint, EPA File No. 37R-16-R4, has been closed.

Pursuant to the EPA’s nondiscrimination regulations, OCR conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral to the appropriate agency.

See 40 Code of Federal Regulations (C.F.R.) § 7.120(d)(1). Generally, OCR accepts for
investigation complaints that meet the four jurisdictional requirements described in the EPA’s
nondiscrimination regulations. First, the complaint must be in writing. See 40 C.F.R. §
7.120(b)(1). Second, the complaint must describe an alleged discriminatory act that, if true, may
violate the EPA’s nondiscrimination regulations (e.g., an alleged discriminatory act based on
race, color, national origin, sex, age, or disability). See 40 C.F.R. § 7.120(b)(1). Third, the
complaint must be filed within 180 calendar days of the alleged act. See 40 C.F.R. § 7.120(b)(2).
Finally, the complaint must be filed against an applicant for, or a recipient of, EPA financial
assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

As of the date of this letter, OCR has determined that the subject complaint meets the four
jurisdictional requirements as stated above. First, the complaint is in writing. Second, the
complaint describes an alleged discriminatory act that may violate the EPA’s nondiscrimination
regulations. Third, the alleged discriminatory act occurred within 180 days of the filing of the
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complaint. And finally, the complaint was filed against NCDEQ, which is an applicant for, or
recipient of EPA financial assistance.

After careful consideration, OCR will investigate the following:

Whether NCDEQ’s actions or inactions, including those associated with the presence and
activities of the Pork Councils related to the January 2016 mediation session, violated 40
C.F.R. § 7.100 which prohibits intimidating, threatening, coercing, or engaging in other
discriminatory conduct against any individual or group because of actions taken and/or
participation in an action to secure rights protected by the non-discrimination statutes OCR
enforces.

The initiation of an investigation of the issue above is not a decision on the merits. OCR isa
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with you and the complainants, as appropriate, and determing next steps utilizing our
internal procedures. In the intervening time, OCR will provide you with an opportunity to make
a written submission responding to, rebutting, or denying the issues that have been accepted for
investigation within thirty (30) calendar days of receiving a copy of this letter, See 40 C.F.R.

§ 7.120(d)}(1)(i-iii).

The EPA’s nondiscrimination regulation provides that OCR will attempt to resolve complaints
informally whenever possible. See 40 C.F.R § 7.120(d)(2). Accordingly, OCR is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint and
may contact your representatives to discuss the Recipient’s interest in entering into informal
resolution discussions. We invite you to review OCR’s Interim Case Resolution Manual for a
more detailed explanation of the complaint resolution process at
http://www.epa.govisites/production/files/201 5- 1 2/documents/ocr_crm_tinal.pdf

Finally, we would like to remind you that no applicant, recipient nor other person may
intimidate, threaten, coerce, or engage in other discriminatory conduct against anyone because he
or she has either taken action or participated in an action to secure rights protected by the non-
discrimination statutes OCR enforces, See 40 C.F.R. § 7.100. Any individual alleging such
harassment or intimidation may {ile a complaint with OCR. OCR would investigate such a
complaint if the situation warranted.

If you have any questions about this letter, please feel free to contact me at (202) 564-9649, or
Case Manager Ericka Farrell at (202) 564-0717. You can also contact us by e-mail at

dorka lifiangepa.gov or farrell.erickaiiepa.gov, or by U.S. mail at U.S. EPA Office of Civil
Rights (Mail Code 1201), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460-1000.

Sincerely,

% ’ e~

Lilian S. Dorka
Acting Director
Office of Civil Rights
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Elise Packard
Associate General Counsel
EPA Civil Rights & Finance Law Office

Ken Lapierre

Assistant Regional Administrator
Deputy Civii Rights Official
U.S. EPA Region 1V
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